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Admissibility of Surveillance Evidence: A Review
of the Current Law and Suggestions for Reform

Richard Edwards’
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Introduction

This article examines the law concerning the admissibility of video surveillance evidence in personal
injury claims and considers whether the absence of regulation of private investigators and the impact of
such evidence on claimants and court proceedings justify a different approach. It also provides guidance
to practitioners on how to respond to surveillance evidence.

Case law

Containing the principles that will govern any application to rely on video evidence Rall v Hume,' decided
in the Court of Appeal, remains the leading case. The claimant, a young mother, claimed damages for
neck, shoulder, lower back and psychological injuries alleging significant limitations on activities, including
driving and caring for her children.

Two surveillance operations were conducted. The first in February 2000, the second in August 2000
(disclosed to the claimant’s advisors in June and October 2000 respectively). The footage showed the
claimant making journeys by car and engaged in child-care activities without difficulty.

On November 6, 2000 the matter was listed for disposal on January 22, 2001. On December 13, the
defendant’s application to rely on the video evidence was refused. Following an unsuccessful appeal the
matter reached the Court of Appeal.

Here, Potter L.J. found that a video recording fell within the definition of a document under CPR 31.4.
A defendant who sought to deploy such material was therefore subject to all the rules as to disclosure and
inspection contained in CPR 31.

If a defendant gave disclosure in accordance with CPR 31, whether as part of standard disclosure or in
accordance with the duty of continuing disclosure, a claimant would be deemed to admit the authenticity
of the film unless notice is served requiring the document to be proved at trial.’

If such notice is served the defendant is obliged to serve a witness statement by the person who took
the film to establish its authenticity. Potter L.J. went on to say:

“If the claimant does not challenge the authenticity of the film, however, it is, in the absence of any
ruling by the Court to the contrary, available to the defendant for the purposes of cross-examining
the claimant and/or the claimant’s expert medical witnesses at court.”(emphasis added)

The introduction of such evidence, however, gave rise to practical considerations in that arrangements
would have to be made at trial to ensure that equipment was available for the footage to be played. The
length of the trial would also have to be extended. When the judge managing the case came to fix the trial
date it was necessary to factor those considerations in. Accordingly, Potter L.J. observed:

" Richard Edwards is a Solicitor-Advocate with E. Rex Makin & Co, Liverpool and APIL Fellow. The author is grateful for the assistance given by
Jennifer McMahon for her useful guidance on RIPA.

' Rall v Hume [2001] EWCA Civ 146.

% ¢f. Douglas v O°Neill [2011] EWHC 601 (QB).

3 CPR 32.19.
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Admissibility of Surveillance Evidence 119

“It is therefore necessary in the interests of proper case management and the avoidance of wasted
court time that the matter be ventilated with the Judge managing the case at the first practicable
opportunity once a decision has been made by a defendant to rely on video evidence obtained.”

In articulating this view Potter L.J. highlighted the obligation of the parties under CPR 1.3 to help the
court in furthering the overriding objective. This included the court’s duty of active case management
which of itself included the giving of directions to ensure that a trial of a case proceeded quickly and
efficiently.’

Potter L.J. was critical of the approach that had been taken by the judges below who had proceeded on
the basis they were dealing with an application by the defendant to adduce evidence as part of their own
case, in respect of which leave was required under the CPR. Since the authenticity of the video had not
been challenged, Potter L.J. observed, the issue was whether or not the defendant should be prevented
from exercising what was prima facie his right to cross-examine the claimant on the footage for the
purposes of undermining her case.

Potter L.J. then set out what stands as the governing principle in applications of this nature:

“In principle, as it seems to me, the starting point on any application of this kind must be that, where
video evidence is available which, according to the defendant, undermines the case of the claimant
to an extent that would substantially reduce the award of damages to which she is entitled, it will
usually be in the overall interests of justice to require that the defendant should be permitted to
cross-examine the Plaintiff and her medical advisors upon it, so long as this does not amount to trial
by ambush.” (emphasis added)

As there had been no deliberate delay in disclosure designed to achieve surprise the court found this
was not an ambush case and the evidence was admitted. Since, however, the defendant failed to make the
application as soon as it became apparent that it was necessarily desirable to make it’ they were ordered
to pay the costs.

The next notable authority is Jones v University of Warwick’ where the lead judgment was given by
Woolf L.C.J.

Here the claimant suffered a small cut in the web between the fourth and fifth fingers of the right hand
in an accident at work. It was contended the injury caused focal dystonia leaving the hand significantly
disabled. Special damages in excess of £135,000 were claimed.

Two surveillance operations were conducted and the resulting film included footage obtained after the
enquiry agent gained access to the claimant’s home by posing as a market researcher. It was common
ground the enquiry agent was guilty of trespass.

The District Judge first asked to consider the defendant’s application refused to admit the evidence
although this decision was reversed on the first appeal. In the Court of Appeal, Woolf L.C.J. considered
that it would be highly undesirable if the conduct of the insurers went uncensored as this risked encouraging
similar practices. The responsibility of a judge when managing litigation to consider the effect of his
decision upon litigation generally was emphasised, Woolf L.C.J. saying:

“Proactive management of civil proceedings, which is at the heart of the CPR, is not only concerned
with an individual piece of litigation which is before the court, it is also concerned with litigation as
a whole.”

Woolf L.C.J. considered the case raised two conflicting public interests:
4 CPR 1.4(2)(1).
> Rall v Hume [2001] EWCA Civ 146 n.1 at [19].

®CPR PD23A 2.7
7 Jones v University of Warwick [2003] EWCA Civ 151.
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“The interests of the public that in litigation, the truth should be revealed and the interests of the
public that the courts should not acquiesce in, let alone encourage, a party to use unlawful means to
obtain evidence.”

The weight to be attached to each would vary according to the circumstances, including the significance
and probative value of the surveillance evidence, and the gravity of the breach of art.8.

Woolf L.C.J. found the conduct of the insurers had not been so outrageous that the defence had to be
struck out and the case would therefore be tried. That being so it would be artificial and undesirable for
the surveillance evidence, that was relevant and admissible, not to be placed before the trial judge. If the
evidence was excluded this would create a wholly undesirable situation because:

. fresh medical experts would have to be instructed on both sides;

. relevant evidence would have to be concealed from them and that could result in a
misdiagnosis;

. the cross-examination of the claimant would be inappropriately limited.

Accordingly, despite the manner in which the footage had been obtained, it would be admitted. To
discourage similar conduct, however, the court reflected its disapproval by ordering the defendant to pay
all the costs of the proceedings going to the admissibility of the evidence.

The judge below had criticised the claimant’s advisors for deciding not to reveal the contents of the
film to their client’s experts until the outcome of the first appeal was known. Woolf L.C.J. said that
criticism was unfair and the approach of the claimant’s advisors was sensible.

This review considers next the High Court decision in O Leary v Tunnelcraft Ltd.’ The claimant was
involved in an accident at work in September 2003 and suffered severe fractures of the pelvis causing
significant damage to bladder and sexual function and psychiatric injuries. At 22 years of age the claimant
regarded himself as virtually unemployable and his schedule of loss valued the claim at over £2m.

The matter was listed for a six-day quantum trial commencing on December 11 or 14, 2009. On
November 10, 2009, Swift J., heard the defendant’s application to rely on surveillance footage and
photographs.

During the management of the claim Master Fontaine had ordered that any application to rely on the
evidence of private enquiry agents or video evidence at trial should be made no later than July 1, 2008."
The defendant did not commence covert surveillance, however, until March 2009. Three months later the
claimant’s aforementioned schedule of loss was served and this provided the catalyst for further surveillance
in August, September and October 2009. When the surveillance was being carried out in the early part of
August 2009 the defendant’s solicitor spoke with the investigator charged with monitoring the claimant
in the Republic of Ireland where he resided. The investigator’s reports led the solicitor to conclude the
operation was not focussed on the claimant who was subsequently traced and filmed.

A joint settlement meeting was arranged for October 27, 2009. Hours before it started the claimant’s
solicitors were served with witness statements, surveillance logs and an edited DVD. The statements,
bearing statements of truth, referred to the surveillance logs that indicated the claimant had been observed
working, driving, attending the gym and involved with heavy lifting. In fact this related to the period when
the investigator was watching the wrong person, although this was not drawn to the attention of the
claimant’s solicitors when the material was disclosed. The meeting proceeded but settlement was not
achieved. The following day the defendant’s solicitors acknowledged the mistake in the surveillance logs.

8 European Convention for the Protection of Human Rights and Fundamental Freedoms 1950.

° O’Leary v Tunnelcraft Ltd [2009] EWHC 3438 (QB).

%o "Leary v Tunnelcraft Ltd [2009] EWHC 3438 (QB). Whilst this is recorded by Swift J. when reciting the history of the proceedings it does not
feature in the reasons given for refusing the application. Nevertheless this direction is cited by H.H. Judge Collender QC when giving judgment in
Douglas v O’Neill [2011] EWHC 601 (QB) as a reason for distinguishing that case. Practitioners may wish to request a similar order in appropriate
cases, however, raising it might arouse suspicions in an opponent that would otherwise not have emerged.
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On November 3, 2009, another DVD was disclosed to the claimant’s solicitors with witness statements
suggesting there may be other footage. The claimant’s solicitors complained the new DVD was dark and
not in chronological sequence.

The defendant’s application to rely on the surveillance evidence was heard on November 10, 2009. The
defendant contended the footage was significantly inconsistent with the claimant’s reported symptoms
and undermined important aspects of the claim, in particular the claim for future loss of earnings. The
claimant asserted the footage was not fundamentally inconsistent with the presented case and would make
little if any difference to the assessment of damages.

Giving judgment Swift J. was particularly influenced by the fact there were only 31 days before the
first time that a trial could take place, only 24 of which were working days. The judge was critical of the
statement from the defendant’s solicitor in support of the application. It offered no explanation either for
why the footage taken in August 2009 had not been disclosed earlier, or for how the misleading surveillance
logs came to be disclosed just prior to the settlement meeting.

This was in the judge’s view an ambush and there was no reason why the footage taken in August 2009
should not have been disclosed earlier." The failure of the defendant’s solicitors to apologise or express
regret for the late disclosure of the evidence or the misleading nature of the surveillance logs was criticised.
The judge was concerned about the nature of the evidence describing it as being of poor quality and
confusing as to date and chronological sequence. Had those problems existed many months before trial
the judge said they may not have proved fatal to the application. Those problems, however, remained two
weeks following the first disclosure of the material and only 31 days before the trial was scheduled to
start.

The defendant’s primary submission was that the footage should be admitted with the trial proceeding
in the extant timetable. Swift J. said if that were to be granted footage of better quality would have to be
obtained and all unedited material disclosed. The claimant would have to comment on the material and
the footage, together with those comments, would have to be disclosed to the various experts.”” Those
experts would have to prepare addendum reports and then arrange discussions with opposing experts and
joint reports would have to be supplemented. To do all that in the period left before the trial was considered
impossible. The length of the trial would also have to be increased. It followed that if the defendant’s
application was to succeed the trial would have to be adjourned, otherwise the claimant’s advisors would
be placed under unfair pressure.

Swift J. considered the effect an adjournment of the trial would have on the claimant, noting six years
had passed since the accident and the defendant’s psychiatric evidence indicated the proceedings were
not assisting his recovery. In those circumstances an adjournment would cause prejudice to the claimant.

It was, however, necessary to balance the prejudice to the claimant against the prejudice to the defendant
if they were unable to rely on the material. The defendant had argued the claim had a very significant
potential value. The evidence went to the vast majority of the heads of loss in particular the claim for loss
of earnings that was valued at £1.3m. Defence counsel argued that artificiality would be introduced to the
proceedings if he were not permitted to cross-examine the claimant on the footage. In addition, although
the defendants had been aware of the general terms of the claimant’s case on disability and employability
prior to receipt of the schedule of loss, it was only after service of that document that the extent of the
handicap and loss became clear. Swift J., however, considered responsibility for the difficulties faced by
the defendant lay with them and she was not persuaded that the appropriate course would simply be to
penalise them in costs. Swift J. noted that if the application were granted, then since she had found the
case would have to be adjourned, this was not just a matter as between the claimant and defendant then

o "Leary v Tunnelcraft Ltd [2009] EWHC 3438 (QB). The judge considered this to be the high point of the evidence as it showed the claimant
warming up for a football match in which he didn’t play but appeared available as a substitute.

120 Leary v Tunnelcraft Lid [2009] EWHC 3438 (QB). The claimant was calling evidence from experts in care, employment, psychiatry, urology
and orthopaedics.
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before the court, it was also a factor relevant when considering the court’s resources generally and the
overriding objective.

The judge accepted that in usual circumstances all evidence should be before the court in making a
decision as this would ensure the parties were on an equal footing where surveillance evidence was
concerned.” The defendants, however, had declined to obtain surveillance evidence earlier, failed to make
an early decision on whether or not to rely on the footage when it was obtained and thereafter neglected
to disclose it promptly. Accordingly in what Swift J. described as “the unusual circumstances of this case”
it was appropriate to refuse the application.

The most recent reported decision on this topic, Douglas v O'Neill," raises similar issues to those found
in O’ Leary. In this instance, however, the footage that was served very close to trial and after considerable
delay was admitted. The proceedings arose from a road traffic accident in January 2009 in which the
claimant suffered very serious orthopaedic injuries and significant brain damage.

The claimant consistently breached court directions causing the loss of the first trial period and whenever
evidence was served it came late. The claimant served his quantum statement, again late, on December
21,2010 and the schedule of loss on January 13,2011. Also on January 13, the defendant served surveillance
footage taken in July, September and October 2009 and on October 29, 2010. The trial was scheduled to
last eight days commencing on March 14, 2011, just two months after service of the surveillance evidence.

The claimant contended he had substantial mobility difficulties and although he had driven since the
accident this was something he could not and did not routinely undertake. He said he frequently used a
wheelchair, when walking he needed a crutch and was only able to come down stairs with difficulty,
sometimes on his bottom. The surveillance footage showed the claimant driving a sports motor car, driving
a car at night, shopping in a supermarket and in a bank dealing with a cashier. The defendant distributed
the evidence to their experts in urology, neuropsychology, rehabilitation and psychiatry. In essence they
each took the view the footage showed the claimant behaving in a markedly different manner than that
presented to them on examination.

Giving judgment in the High Court, H.H. Judge Collender QC found the DVD was a document and not
a piece of witness evidence. Counsel for the claimant had accepted the DVDs were privileged and only
disclosable in their entirety in the event the defendant chose to waive privilege. Once the defendant decided
to rely upon the footage the judge considered it would be difficult to argue that all of the footage was not
disclosable. The footage was essentially a continuous document to which the claimant was entitled to look
if reliance was placed upon any part of it.

The production of witness evidence from those who created the DVD was generally not necessary,
unless there was an issue whether or not the person shown on the footage is the claimant."

The judge referred to the power of the court to control evidence under CPR 32.1' and considered a
defendant’s conduct, including any failure to comply with the duty to assist the court in furthering the
overriding objective,'” is a relevant factor in determining how to exercise the discretion given by CPR
32.1.

After recording Potter L.J.’s observation in Rall" regarding the status of surveillance footage in relation
to the disclosure obligations in CPR 31, the judge found that since the DVDs were privileged they would

3 O’Leary v Tunnelcraft Lid [2009] EWHC 3438 (QB). Swift J. was referring here to a passage in Jones v University of Warwick [2003] EWCA
Civ 151 in which Woolf L.C.J. had quoted from the judgment of the judge below, H.H. Judge Harris QC, who had said: “The overriding objective ...
is to enable the court to deal with cases justly. This includes, inter alia, ensuring that the parties are on an equal footing ... The Plaintiff knows very
well what she can do with her hand, the defendants do not. They are not, therefore, on an equal footing in this respect.”

' Douglas v O Neill [2011] EWHC 601 (QB).

15 This appears to overlook the not uncommon circumstance of footage having been disclosed which appears incomplete, or edited. It is submitted
that witness evidence from an enquiry agent is reasonably required in these circumstances so an opponent may be satisfied on issues of process.

16CPR 32.1(1) The court may control the evidence by giving directions as to ... (¢ ) the way in which evidence is placed before the court.

(2) the court may use its power under this rule to exclude evidence that would otherwise be admissible.

'7CPR 1.3.

'8 Rall v Hume [2001] EWCA Civ 146.
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not be disclosable in Pt 1 of the standard disclosure form. The judge proceeded to consider the question
of whether or not such evidence ought to be identified in Pt 2 of the disclosure list as video evidence. The
judge reflected that surveillance evidence was “a legitimate weapon” and could operate as “a powerful
tool in preventing the successful advancement of a case which is based on untruth” before saying:

“If the fact that a document is video surveillance were to be disclosed in part 2 that would inevitably
alert a fraudulent claimant to the fact of surveillance and would be likely to deprive a defendant of
the privileged opportunity to continue surveillance and to obtain evidence of the kind sought, namely
evidence to demonstrate inconsistencies between the truth and the evidence being given by a claimant.
That is not to say that in modern litigation a defendant can and should be allowed by a court carte
blanche, as in past days, to deal with such evidence. As Potter L.J. said at [17] in Rall v Hume:

‘It is therefore necessary in the interests of proper case management and the avoidance of the
wasted court time that the matter be ventilated with the Judge managing the case at the first
practicable opportunity once a decision has been made by a defendant to rely on video evidence
obtained.””

The judge then set out what a court should ask itself when deciding if it was faced with an ambush
situation, namely:

“Are the circumstances in which the evidence is disclosed such that the claimant has a fair opportunity
to deal with it, or was the time or circumstances of disclosure such that the court should use its case
management powers to prevent the defendant from relying upon it?”

Notwithstanding the fact the footage was disclosed two months before an eight day trial and included
recordings taken 19 months earlier the judge was emphatic that the material should be admitted. This case,
the judge considered, was not truly analogous to O 'Leary because the defendant had not breached an order
in respect of the DVD evidence" and the claimant’s statement and schedule had not been in the defendant’s
possession a long time before the surveillance evidence was disclosed.

The judge considered the defendant was entitled to wait until the claimant produced a witness statement
with a declaration of truth before disclosing the DVD. Although aspects of the claimant’s case were clear
from the medical reports that had been produced the defendant could not be sure what the claimant’s case
was until his statement was served. It followed that service of the surveillance footage on January 13,
2011 was the first reasonable opportunity for service after the defendant received the claimant’s witness
statement, having regard also to the Christmas break. Before addressing issues of costs the judge said:

“... it was as open to the claimant as the defendant to make the current application indeed, in light
of the fact, on the face of matters the defendant was entitled to cross-examine on the DVDs, it can
respectably be argued that the claimant could and should have made an application to exclude the
evidence, if that was the argument he was going to advance.”

It is not known what final order was given beyond the admission of the material but the judge indicated
his provisional view was to reserve costs to the trial judge who could then decide what final order to make
depending on whether or not the claimant could explain the evidence. The judge also proposed directions
for all steps required to accommodate the footage in the two month period remaining to trial.

Points arising from Douglas v O’Neill

First, it is arguable the defendant failed to satisfy the judge’s own test as to what amounts to an ambush.
It is difficult to see how it can be said the claimant enjoyed a “fair opportunity” to deal with the evidence

' O’Leary v Tunnelcraft Ltd [2009] EWHC 3438 (QB).
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in the time remaining. It could also be argued there had been deliberate delay by the defendant to achieve
surprise.” Defendants may argue that in instances like this the purpose of the delay is not to achieve
surprise as such, but to see if the claimant would accurately report his symptoms and in the event he does
not to produce evidence to support their case. Even that, however, sounds like an ambush. Rather than try
and understand how this fits in with the Rall test, however, perhaps this case is best understood on the
basis that the judge clearly considered the evidence had, on the face of it, exposed the claimant, and in
those circumstances the interests of justice demanded it go in.”'

Secondly, the judge appeared to endorse the suppression of surveillance evidence from the disclosure
list and this raises a number of issues. First, Potter L.J. in Rall expressly stated surveillance material is
subject to all the rules as to disclosure and inspection of documents in CPR 31. Secondly, in those cases
where the defendant serves a disclosure list they are obliged to identify the documents they have (be that
in Pt 1 or 2) as concisely as possible.” The list of documents bears a disclosure statement and a party who
makes a false disclosure statement leaves themselves at risk of proceedings for contempt.” Moreover,
where there is no outstanding order requiring a defendant to give standard disclosure, a defendant remains
throughout the course of the proceedings under the continuing duty of disclosure.**This obliges a party to
immediately notify every other party as soon as a document falling within the duty of disclosure comes
to a parties notice.” On this the editors of the White Book say:

“If documents falling within a party’s duty to give standard disclosure come to a party’s notice after
service of their list of documents, a supplemental list must be prepared and served.”

To the extent therefore that the judge suggests it is open to a defendant to decline to comply with CPR
31 in respect of surveillance evidence the author respectfully disagrees.

Lessons

General

It can be seen the court’s approach to surveillance evidence will be significantly influenced by the general
approach of the parties to litigation. If a claimant can demonstrate unjustifiable delay on the part of the
defendant, as for instance in O Leary, this will assist but may only ultimately sound in costs. A claimant
who is himself responsible for historical delay will find it difficult to convince the court that delay arising
from the admission of the evidence should prove fatal to the defendant.

The accuracy of quantum statements is vital. Phrases expressed in the absolute should be avoided
wherever possible and included only where the claimant’s advisor is satisfied this is appropriate. It is
principally the inconsistency of surveillance evidence with a statement of case that can be most damaging
and which can lead to proceedings for contempt.

Upon receipt of surveillance evidence claimant practitioners should inform defendants the authenticity
of the surveillance is not admitted and request all unedited footage, surveillance logs and witness statements.
Some practitioners also request copies of the enquiry agent’s invoices to evidence the full extent of the
operation.

The decision in Douglas potentially presents problems particularly for claimant practitioners. The
service of the claimant’s quantum statement should not be delayed. If it is served late or otherwise shortly
before trial then on the basis of this decision the defendant is entitled to defer disclosing the DVD until

20 O’Leary v Tunnelcraft Ltd [2009] EWHC 3438 (QB). The test applied by Potter L.J. in Rall v Hume [2001] EWCA Civ 146.
2 Infran.26

22CPR 31.10(3).

3 CPR 31.23.

2 CPR 31.11.

ZCPR 31.11(2).
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the statement is available, even if there would not appear to be sufficient time to take the steps necessary
to accommodate it.”

Once surveillance evidence is admitted

In addition to obtaining a rebuttal statement from the claimant, consideration should be given to obtaining
statements from people who know the claimant and can give evidence as to his or her level of disability,
and perhaps also issues of character if desirable.

If there are concerns about editing or other discrepancies in the footage consider having it expertly
analysed.”

If late disclosure of surveillance evidence causes significant delay in the proceedings it is submitted
this could invoke the court’s discretion to award additional interest on damages.” Orders for this and
(indemnity) costs may be awarded by the court even if the evidence is admitted.

Change?

The ongoing Leveson Inquiry has shone a light on the activities of private investigators. The Inquiry has
heard evidence of investigators engaged in illegal phone-hacking and covert surveillance it is said at the
behest of national newspapers with questionable motives. Given the potential for abuse and the highly
controversial and invasive nature of the activities of private investigators™ that they are left to self-regulate
is a cause of considerable concern.

The absence of licensing or regulation of private investigators and their surveillance activities can be
contrasted with the obligation on public authorities who have to comply with the Regulation of Investigatory
Powers Act 2000 (“RIPA”). For example, public authorities wishing to conduct covert surveillance of the
sort typically carried out by private investigators have to ensure operations are authorised by a senior
authorising officer.” Authorisation must be deemed necessary on one or more of the specified grounds™
and will be withheld unless the surveillance is proportionate to what is sought to be achieved by carrying
it out.” To obtain authorisation an application is required which must set out in detail the nature of the
intended surveillance, details of potential collateral intrusion and why the intrusion is justified and give
reasons why the surveillance is considered proportionate to what it seeks to achieve.” Also, if a less
intrusive method is available that must be used and the risk of obtaining private information about other
people must be assessed, and measures taken to minimise the unnecessary intrusion to privacy of those
not intended to be part of investigation.”

These additional and important safeguards that public authorities must comply with contrast starkly
with the absence of similar legislative provisions applicable to private investigators, who also enjoy the

261t has also been suggested that in the case of dishonest exaggeration demonstrated by surveillance evidence service at any time up to trial will be
permitted; see Duncan Wright, Candid Camera SJ 155/2 p.13 commenting on the dicta of Judge L.J. (now Judge L.C.J.) in Ford v GKR Construction
Ltd7[2000] 1 WL.R. 1397.

2 Jeffrey Simm, The truth, the whole truth and anything but the truth? APIL PI Focus Vol.22 Issue 1 at www.dontbewatched.com [Accessed April
18,2012].

28 Senior Courts Act 1981 s.35A, see also the White Book 2011 Vol.1 paras 3.1.6 and 7.0.2.

2The author has recently dealt with a high value personal injury action in which a female claimant in her early 20’s was subject to 3 covert surveillance
operations producing 21 days of surveillance footage, that even the defendant’s solicitor accepted revealed little of significance. The first operation
mistakenly focused on the claimant’s cousin. After disclosure of the entirety of the evidence the claimant became paranoid about leaving her home
and consulted her GP. By the end of the claim psychiatric experts for the claimant and the defendant agreed that the extensive surveillance operation
(which also included 3 months facebook monitoring) had impacted on her psychological health. Other examples of the problems posed by the surveillance
of claimants by the insurance industry can be found in P/ Focus Vol.22 issue 2 p.6.

30 Regulation of Investigatory Powers Act 2000 s.28. Those permitted to authorise are specified in the Regulatory of Investigatory Powers Order
2010, for instance in the case of police surveillance authorisation must be given by an officer of the rank of Superintendent or above.

3 Regulation of Investigatory Powers Act 2000 s.28(3).

2 Regulation of Investigatory Powers Act 2000 s.28(2)(b).

3 Home Office, Revised Code of Practice on Covert Surveillance and Property Interference 2010.

3* Home Office, Revised Code of Practice on Covert Surveillance and Property Interference 2010.
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added freedom of operating in an unlicensed, self-regulatory environment. The evidence heard by the
Leveson Inquiry and the anecdotal evidence referred to in this article demonstrate the dangers this poses.

There are a number of different approaches that might be taken to address this. The best and long term
solution would be to introduce statutory regulation of private investigators and a system of self funded
licensing. It had been envisaged this would be introduced under the auspices of the Private Security
Industry Act 2001 although it has been suggested elsewhere that those good intentions were defeated as
a consequence of the bonfire of the quangos.”

In the medium term and in relation to investigators commissioned by solicitors then some control exerted
through the Solicitor’s Code of Conduct could be considered. This might include the incorporation of a
series of requirements such as ensuring the integrity and competence of the investigator, that only
appropriate and proportionate measures are used and a requirement that solicitors maintain a policy on
the commissioning of surveillance operations.

Another alternative would involve an amendment to the CPR to require that defendants obtain
authorisation from a judge before a surveillance operation is conducted. Such an application would be
dealt with on a without notice basis and might involve the defendant having to satisfy the court that:

. the surveillance operative is a member of the Association of British Investigators (the trade
association for professional investigators endorsed by the Law Society);

. there is good reason why covert surveillance is required,

. there are reasonable prospects that material of evidential value will be obtained;

. the operation will be proportionate in terms of time and costs;

. subsequent disclosure of the evidence will not disrupt the timetable or delay conclusion of
the case unduly; and

. the granting of the application is in the overall interests of justice.

If the application is granted a time limit will be given before which the operation must be concluded
and for disclosure of the material. Following disclosure a hearing would be held where the claimant will
be given the opportunity to make representations about whether or not the footage should be admitted.
The defendant would be prohibited from revealing the material to their experts until the court ruled on
admissibility.

It is recognised the approach of seeking authorisation from the court beforehand could pose difficulties
in terms of the general management of the proceedings. It is submitted, however, that those difficulties
are not insurmountable particularly if defendants are required to comply with tight timetables. It is also
submitted that the current practice, leading as is often does to major disruption of court timetables, a
disproportionate use of court resources and substantial increases in costs, is an unsatisfactory status quo.

Surveillance evidence has an important role to play in personal injury litigation and when it exposes
fraud it is to be welcomed. Excessive and unnecessary surveillance can, however, be harmful to claimants,
damage confidence in the civil justice system and over burden ever scarce court resources. The deployment
of this material will remain controversial until adequate controls are in place.

33 Gavin Robinson, “Law Firms and disreputable private investigators” Law Society Gazette, May 13, 2011.
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