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COLLISION COURSE

Richard Edwards outlines the issues in a tragic case involving dangerous driving

This article returns to the legal
argument previously covered in
these pages (Volume 20 Issue 8)
and follows up an earlier report,
concerning the same case, when
the outcome of a preliminary issue
was described (Volume 23 Issue 4
concerning the application of the
set off rule in paragraph 48 of the
2008 Criminal Injuries Scheme,
now amended and appearing at
paragraph 85 of the 2012 Scheme).

It addresses an issue that affects

a small yet significant number of
fatal road traffic collisions where
the bereavement award under the
Fatal Accidents Act 1976 (FAA) is not
available because of the restrictions
on those eligible pursuant to s. 1A(2),
but where circumstances may leave
open a CICA application under which
eligibility rules are less restrictive.

The facts

The facts of this case are tragic, and
while they appear in the previous
article, it is worth repeating the key
events here.

Inthe early hours of 27 November
2010, a stolen Audi Q5 was being
driven by David Gaskell in Liverpool
city centre. The vehicle came to a stop
on North John Street at a set of traffic
lights, where it was surrounded by
police officers who first tried to box
the vehicle in, and then to pull out the
driver and his passengers from within.

Gaskell managed to struggle free
from the grasp of police officers

by edging the vehicle forwards and
then mounting the pavement. He
crossed the road before remounting
the pavement on the other side

and drove directly outside a public
house at a time when pubs and

clubs were emptying of late night
drinkers. He then drove against the
flow of traffic along a one-way street
before turning right and travelling,
again against the flow of traffic,
along a three lane, one-way main
thoroughfare through the city centre.
The events were caught on CCTV

and Gaskell was shown to mount

the pavement again, the area heavy
with traffic. After re-joining the road,
Gaskell barged through oncoming
traffic at speeds later estimated by
the police collision investigator to
have been between 42-50 mph. The
street had a speed limit of 30 mph
for traffic moving in the opposite
direction. Gaskell drove along what
would have been the offside lane

for correctly proceeding traffic,
before swerving to avoid a lane
closure and taking the approach up
aone-way, two lane flyover, again
going against the flow of traffic. Here
there was a pedestrian crossing, on
which Andrew O’Neill, a 20-year-

old, second year student of building
surveying at Liverpool John Moore’s
University, was making his way home
from a night out with friends. Gaskell

drove the stolen vehicle straight

at the crossing, making no effort

to swerve, brake or slow down. He
struck Andrew and the impact sent
his body 25 metres in the air, causing
him massive multiple injuries from
which he died that night.

Criminal proceedings

Soon afterwards Gaskell was
arrested. He pleaded guilty to
causing death by dangerous driving
and was sentenced to 9% years’
imprisonment.

Civil claim

A civil claim was brought against

the insurers of the stolen vehicle. It
was limited to funeral, probate and
travel expenses, plus gifts for family
members and small dependency
claims. As Andrew was over the age
of 18 and unmarried, no claim for
bereavement damages could be
made in the civil proceedings. Under
paragraph 38(2) of the 2008 Criminal
Injuries Scheme, however, parents
are entitled to a bereavement award,
regardless of the deceased’s age
(paragraph 59 of the 2012 Scheme).

CICA claim

An application for criminal injuries
compensation was therefore
submitted. It was rejected at first
instance on the grounds that the
application was excluded under
paragraph 11 of the scheme which
provides:

‘A personal injury is not a criminal
injury for the purposes of the Scheme
where the injury is attributable to the
use of a vehicle, except where the
vehicle was used so as deliberately to
inflict, or attempt to inflict, injury on
any person...’

An application for review was
submitted, which was rejected for
the same reasons.

Appeal

A notice of appeal was submitted
and the matter was eventually

set down for hearing before the
First-Tier Tribunal on 21 May 2015,
chaired by Tribunal Judge De Vos.
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Although Tribunal Judge Dodgson had
indicated in a procedural direction
that the appellants would also need
to demonstrate that the injury was
inflicted as a result of a crime of
violence within paragraph 8 of the
Scheme, this was not a live issue
atthe appeal. So the only matter to
be determined was whether or not
the application was excluded by
paragraph 11.

Appellant’s submissions

The appellant relied on two
principal authorities. The first was
Tait v Criminal Injuries Compensation
Appeals Panel [2009] EWHC767
(Admin), in which Mr Justice
Stadlen had needed to consider the
meaning and scope of the exception
contained in paragraph 11 of the
2001 Scheme, which did not differ
significantly from the terms used

in the 2008 Scheme. In Tait, the
driver of a vehicle being pursued by
the police rammed another police
vehicle, injuring its driver. The panel
declined to make an award to the
injured driver on the basis that the
motivation of the offending driver
had been to damage the police
vehicle, rather than injure the
occupant. Finding that the panel
had erred in law, Stadlen J held that
the motive of the perpetrator was
not determinative when it came to
assessing the issue of intention for
the purposes of paragraph 11. Since
the injuries were considered to be a
natural and probable consequence
of the driver’s actions, it was open
to the panel to infer that they were
foreseen by him, thus rendering the
conduct deliberate.

Stadlen J said (para 22):

‘As a matter of common sense, it
seems to be obvious that, looked at

objectively, if a caris used in effect
as a battering ram... the almost
inevitable consequence would be
some degree of physical injury to
the person or persons inside the
car. Whilst the use of the word
deliberately, undoubtedly, in my
view, connotes the requirement of a
subjective state of mind on the part
of the driver, it would be open to the
panel, even without evidence from
the driver, who was not traced, to
conclude as a matter of inference
on the balance of probabilities that
the driver did in fact foresee those
natural and probable consequences.
The question then is whether, for the
purposes of paragraph 11, the panel
was either entitled or bound to find
that the driver intended the natural
and probable, or almost inevitable
consequences of his conduct.

Stadlen J went on to approve the
Court of Appeal decision in Hardy v
Motor Insurers Bureau [1964] 2 QB
745 - in particular the judgment of
Pearson LJ - and said:

[para 26] ... where it is proved on
the balance of probabilities that the
driver of the other car in fact foresaw
that the occupants would be injured,
in my view he cannot be heard to say
that he did not intend that injury. In
Hardy, Pearson LJ stated what he
described as the syllogism in these
terms: ‘No reasonable man doing
such an act could fail to foresee that
it would, in all probability, injure

the other person. The accused is a
reasonable man. Therefore, he must
have foreseen, when he did the act,
that it would, in all probability, injure
the other person. Therefore, he had
the intent to injure the other person.

‘In that syllogism, foresight was
imputed to the defendant on the
basis that he was a reasonable

man and must have foreseen what
areasonable man would have
foreseen. In the present context,
the starting point is, without doubt,
that a subjective state of mind

has to be proved. Thus, whatever
state of mind may be ascribed to
the hypothetical reasonable man,
evidence from the driver that he

did not, in fact, foresee the injury
to the victim would, if believed by
the tribunal as fact, be inconsistent
with the finding of actual foresight
and thus inconsistent with the
finding of intention to injure.
However, in the absence of any such
evidence from the driver, it was
perfectly open to the panel to find,
on the balance of probabilities, that
since a reasonable man would have
foreseen injury to the occupant of
the police car, itis to be inferred
that this is what this particular
driver did, in fact, foresee. Indeed,
on the factors found by the panel,
in my view such a finding was
inevitable. So, on that basis, was

a finding that the driver intended

to injure the claimant. That is so,
notwithstanding the finding of the
panel (as | have held it to be), that
his motive was to make good his
escape. As Pearson LJ put it, the
driver “had anintention to injure the
Plaintiff, even though his primary
object was to escape.”

The case of Hardy concerned
whether or not the MIB was liable
to satisfy judgment obtained by

a plaintiff against an uninsured
driver. The background was that
the plaintiff had approached a
motor vehicle near to his employer’s
premises, and beckoned it to pull
over. He had placed one hand on
the top of the door and his head
shoulders inside. The driver drove
off at speed, dragging the plaintiff
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into the main road, causing him an
injury. The driver was found guilty

of maliciously inflicting grievous
bodily harm contrary to Section 20
of the Offences Against the Person
Act 1861. The MIB argued the driver
could not be insured in respect of his
own wilful crime, and that the MIB
could not be called on to resolve the
issue as an insurer of last resort.
Pearson LJ held that it was first
necessary to consider whether there
had been an intentional criminal act
by the driver. As to this, it was held:

‘In the absence of any evidence

to the contrary, Philips should be
presumed to have intended the
natural consequence of his act. His
acts were, first, starting his van at
a fast speed, suddenly and without
warning, whilst the plaintiff had the
door open and was holding on to
the man with both hands and was
leaning into, or at any rate, towards
the van; and, secondly, continuing on
his course after the plaintiff, being
dragged along, shouted to Philips.
The natural consequences of the
first act were to pull the plaintiff off
his balance and cause him some
injury. The natural consequence of
the second was to cause further
injury. The proper inference is that
Philips caused injury to the plaintiff
and thereby intentionally committed
a crime. Phillips has an intention to
injure the plaintiff, even though his
primary objective was to escape. In
the situation in which he was, and
in the situation as it developed, he
could not start and continue his
escape without almost certainly
causing injury to the plaintiff. His
intention was, nevertheless, to make
his escape, injuring the plaintiff

if need be. That was a criminal
intention’.

Pearson LJ then went on to describe
the syllogism as referred to above,
before saying: ‘That syllogism,
however, uses the objective test

as a means of ascertaining, by
inference, the actual intention of
the accused. It would be natural to
take into account, on the other side,
evidence given by the accused by
way of explaining his act and stating
what was his intention or, perhaps,
his absence of intention. The jury
would come to the decision on the
totality of the evidence, having
regard both to the result of applying
the objective test (that is to say

inferring the intention from the act)
and the subjective evidence given by
the accused’.

Gaskell drove the stolen
vehicle straight at the
crossing, making no
effort to swerve, brake or
slow down

It was submitted that four principles
could be derived from the decisions in
Tait and Hardy. Firstly, Gaskell is taken
to have intended the natural and
probable consequences of his actions.
Secondly, the appellants must show
that - on the balance of probabilities

- Gaskell foresaw that Andrew O’'Neill
would be injured. However, thirdly,

in the absence of evidence from
Gaskell himself, the FTT could infer
his intention from the other available
evidence. Fourthly, it was perfectly
feasible for Gaskell to have the
primary objective of escaping, while
also having the intention to injure
Andrew O’'Neill, if need be.

Two questions therefore fell for
consideration for the FTT:

1. What was Gaskell’s state of mind?

2. What were the natural and probable
consequences of his actions?

In relation to the first question, it
was noted that Gaskell had not

been called to give evidence by the
CICA, and had refused to answer
police questions. His state of mind
therefore had to be inferred from the
other evidence. This included:

+ He was disqualified from driving
and had two previous convictions
for aggravated and unlawful
taking of a motor vehicle - and so
he knew he would probably face
custody if caught.

+ Gaskell sped away despite his
vehicle being surrounded by
police officers and vehicles,
crashing into one police vehicle
and mounting pavements several
times, causing pedestrians to
jump for cover.

+ Gaskell's front seat passenger
had answered police questions
and described seeing Andrew
O’Neill on the road before the

collision. It was reasonable to
infer, on balance, that the driver
must have seen what his front
seat passenger saw.

« When, during the police interview,
Gaskell was asked if Andrew had
simply run out in front of him and
taken him by surprise, he gave no
comment in reply.

+ There was evidence of Gaskell
having consumed alcohol and
smoked cannabis. This would
explain his willingness to elevate
his concerns above the safety
of others, irrespective of the
dangers it posed, if it suited his
immediate ends.

« He had negotiated a pillar, on a
pavement outside a pub, without
striking it, and had deviated his
course on seeing that one road
was blocked. This indicated the he
still had enough visibility despite
any damage to the windscreen.

+ The areawas very well lit and
CCTV showed that the pavements
were busy with people.

« Hefailed to stop, even after
hitting Andrew.

As to the second question, evidence
indicating the natural and probable
consequences of Gaskell’'s actions
included:

» Gaskell was driving the wrong way
up two busy city centre streets, at
a time when pubs and clubs were
closing and lots of intoxicated
people were around.

+ It was estimated that the speed at
the point of impact was 42mph to
50 mph.

« The CCTV showed that Andrew
O’Neill was on a pelican crossing
with the green man illuminated in
his favour.

« Thesentencing judge had
described Gaskell's driving as
‘almost as bad as any case could
be’. The judge also described what
had happened as being ‘inevitable’
in light of the way Gaskell was
driving, and said that Andrew had
no chance of avoiding the collision.

It was submitted that this was not,
if there were such a thing, a typical
case of causing death by dangerous
driving. Rather, it was an example of
exceptionally dangerous driving. The
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fact of a stolen vehicle being driven
the wrong way up a main city road

at speed, by an intoxicated driver
making a determined bid to escape
capture - leading to the infliction of
fatal injuries to a pedestrian on a
pelican crossing - were all features
that took the case outside the norm.
The evidence had shown that, on the
balance of probabilities, Gaskell had
seen Andrew on the road in front of
him, and that he drove towards him
without stopping or swerving, taking
instead the route that served as his
most direct and quickest means of
escape. Having taken the decision
to do that, the natural and probable
consequence was at least some
injury to Andrew. Applying the law,
therefore, Gaskell had deliberately
caused injury to Andrew, even
though his objective was to escape.

The authority’s response

The authority did not dispute the
appellant’s analysis of the law, and
accepted that if it was shown that
the driver knew that Andrew was

in his path, then the application
would fall within the scheme. But
it argued that Andrew appeared to
make a sudden movement and that
Gaskell had changed direction,
shortly before hitting Andrew,
because he had realised one lane
had been closed off. In addition, it
was noted that the stolen vehicle’s
windscreen had been smashed;
this being offered as a potential
explanation for Gaskell having
driven towards Andrew.

Decision

The Tribunal found for the
appellant, and handed down
written reasons subsequently.
After making numerous findings
regarding the events on the night,

the Tribunal held that the injury to
Andrew O’Neill was the natural and
probable consequence of Gaskell’s
manner of driving. It found that
Gaskell had used his vehicle as

a weapon to bulldoze his way to
the centre of Liverpool, with the
motive of escaping from the police.
That motive was not determinative
of the issue, however, and
applying principles derived from
Tait, Gaskell’s actions could be
considered to be deliberate, given
that what happened to Andrew
was the natural and probable,
almost inevitable, consequence of
his conduct.

At the conclusion of the decision,
the Tribunal Judge Adrienne de Vos
said: ‘The Tribunal addressed the
complex issues, in light of the overall
purpose of the scheme, namely to
compensate the victims of a crime of
violence, who thereby suffer injury.
It was difficult for the Tribunal to
imagine a more clear-cut illustration
of an innocent victim of violent
crime, than when a young man of 20
years, crossing a road, is killed when
acaris deliberately driven at him,

at speed, by a criminal. The vehicle
was deliberately used so as to

inflict injury on him and the appeal
therefore succeeds under paragraph
11 of the scheme.’

Comments

Itis submitted that this decision

is significant in the context of
cases of exceptionally dangerous
driving, leading to death, in which
bereaved family members are
denied bereavement damages,
due to the restrictions placed on
potential beneficiaries under the
FAA. Itis very unfortunate, however,
that family members have to take
such an arduous route to realise an

award when these problems could
easily be overcome by relaxing the
restrictions in the FAA 76.

Itis also worth bearing in mind
that under the Scheme, where
there is more than one qualifying
claimant, each will receive an award
of £5,500, unlike under the FAA
where the bereavement award is
divided among those eligible. This
case may therefore provide a route
to a more generous outcome than a
civil action, at least in terms of the
bereavement award. Practitioners
would, however, need to be mindful
of the set off principle, and this is
addressed in the previous article
(Volume 23 issue 4).

This finding does not, of course, set
a precedent. But it was emphasised
by the Supreme CourtinJonesv FTT
[2013] UKSC 19 that consistency

of results at the first-tier level is a
matter of importance. It is submitted
that, in cases of exceptionally
dangerous driving, other FTTs should
therefore feel constrained to reach a
similar conclusion, or otherwise give
good reasons for not doing so.

The author, Richard Edwards,
solicitor advocate with Potter
Rees Dolan, Manchester, acted
for the family of Andrew O’Neill
throughout and presented their
case before the first-tier Tribunal.
Richard would like to thank
Andrew’s parents for agreeing

to the publication of this article,
and also to acknowledge the
assistance of Kirstin Scheel of
Withy King for, firstly, initially
raising these issues in her article
(Volume 20 Issue 8) and for her
subsequent co-operation and that
of her client, in making available
relevant documentation.
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