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Expert witnesses are permitted to offer opinion upon specialist matters within their expertise.1 They occupy 
a unique position of privilege speaking to matters upon which they alone are experts, to whom the court 
looks for specialist insight. The evidence they give represents an exception to the general rule that only 
evidence of fact may be adduced.2 It can shift the outcome one way or the other. Expert witnesses are thus 
pivotal to the delivery of justice. It follows that ensuring expert evidence is reliable and assists the court 
forms part of the court’s core responsibility of dealing with cases justly.3 With this privilege comes great 
responsibility.4 A well-resourced litigant with a lot at stake can inflict an injustice upon an opponent if 
they can recruit to their cause an expert willing to disregard their duty to the court. This can taint the whole 
system of justice.5 

To manage these risks, a body of rules exist to ensure that the evidence of experts reflects their true 
opinion and is uninfluenced by pressures exerted by those instructing them. 
This guidance is considered here, and instances in which the failure to observe it has led a party into 

difficulty are explored, with emphasis on the principles that apply in civil proceedings, in particular injury 
litigation. Different principles can apply in other jurisdictions, in particular, proceedings concerned with 
the welfare of children,6 and crime,7 but much of what follows is also of wider application. Detailed 
consideration of the position of single joint experts is beyond the scope of this work. 

General principles 
The three primary sources from which one can derive the duties of an expert are the Civil Procedure Rules, 
specifically Pt 35 and the accompanying Practice Direction, the Guidance for the Instruction of Experts 
in Civil Claims issued by the Civil Justice Council in 20148 (Guidance), and the case law,9 in particular, 
The Ikarian Reefer.10 

* Partner in Hugh James, Manchester, Solicitor-advocate and Fellow of the Association of Personal Injury Lawyers.
1 Civil Procedure Rules 1998 (SI 1998/3132) r.35.3(1); Civil Evidence Act 1972 s.3(1) renders admissible the opinion of a witness on any relevant 

matter on which he is qualified to give expert evidence. 
2 Adams v Canon (1621) Ley K. B. Rep 68. 
3 Civil Procedure Rules 1998 (SI 1998/3132) r.1.1(1).
4 See Lord Hodge’s Lecture: Expert Evidence: use, abuse and boundaries (9 October 2017): “because an expert enjoys a privileged position in the 

forensic process, he or she can cause significant harm by failing to be reflective and balanced in approach, by going beyond his or her expertise, by 
adopting a crusading approach to a subject, by being partisan, and by straying into the role of advocate.” 

5 Dana UK Axle Ltd v Freudenberg FST GmbH [2021] EWHC 1413 (TCC) at [94]; [2021] B.L.R. 500; R. v Pabon (Alex Julien) [2018] EWCA 
Crim 420 at [54]; [2018] Lloyd’s Rep. F.C. 258. 

6 Where litigation privilege does not apply to expert reports meaning that they must be disclosed even if unfavourable as the paramount concern is 
the welfare of the child: L (A Minor) (Police Investigation: Privilege), Re [1997] A.C. 16; [1996] 2 W.L.R. 395. 

7 Primarily because judges hearing civil cases should through their experience be less likely than juries to be influenced by expert witnesses: Kennedy 
v Cordia (Services) LLP [2016] UKSC 6 at [35]; [2016] 1 W.L.R. 597. 

8 Guidance for the Instruction of Experts in Civil Claims (Civil Justice Council, 2014). This replaced the 2004 Protocol on the Instruction of Experts 
which had been annexed to PD35. The Guidance does not form part of the Practice Direction but experts and instructing parties have a duty to take it 
into account: PD35 paras 1 and 3.2(9)(b).

9 It is not suggested that all of the cases reviewed in this article set out points of binding principle. Many are merely illustrative of the approach that 
a court might take, depending upon the facts. 

10 National Justice Compania SA v Prudential Assurance Co Ltd (The Ikarian Reefer) (No.1) [1993] 2 Lloyd’s Rep. 68; [1993] F.S.R. 563. See also 
the King’s Bench Guide 2024 (Courts and Tribunals Judiciary, March 2024), [10.40]–[10.56]. Experts should also be aware of obligations imposed 
by their professional bodies, examples include: General Medical Council, Providing witness statements or expert evidence as part of legal proceedings 
published December 2023; Surveyors Acting as Expert Witnesses issued by the Royal Institute of Chartered Surveyors; Expert Witness Guidance issued 
by the British Medical Association; Responsibilities of psychiatrists who provide expert opinion to courts and tribunals issued by the Royal College 
of Psychiatrists in September 2015. 
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The power of the court to control an expert, and the corresponding duties under CPR 35 only arise 
where they are instructed “for the purposes of proceedings”. What follows, therefore, does not apply in 
instances where an expert is instructed to advise a party privately.11 Nor does it cover situations in which 
a witness of fact is called upon to offer an opinion which is not within the scope of CPR 35.12 Part 35 and 
the Practice Direction are also intended to carry into effect the requirements of the overriding objective 
in particular, for the purposes of this article, the need to ensure that cases are dealt with justly.13 

In the first instance, the instructing legal team have the responsibility of ensuring that experts possess 
the required expertise, produce admissible evidence and are aware of the duties imposed upon them.14 

This also includes ensuring that experts are properly instructed and thus placed in a position to express 
an independent and impartial opinion.15 

The duty of an expert to assist the court,16 takes precedence over any obligation to the person providing 
the instructions.17 The expert is thus a “servant of the court”.18 

Cresswell J in the Ikarian Reefer19 provided what is regarded as the leading exposition of the general 
duties of expert witnesses. The key points follow, many of which are now codified in Pt 35 PD2: 

• Expert evidence should be the independent product of the expert uninfluenced by the 
exigencies of litigation.20 

• Experts should provide independent assistance to the court by way of objective unbiased 
opinion in relation to matters within their expertise. An expert witness should never assume 
the role of an advocate.21 

• Experts should state the facts upon which their opinion is based and should not omit to 
consider material facts which detract from their opinion.22 

• Experts should make it clear when a matter falls outside their expertise and when they are 
unable to reach a definitive opinion, because, for example, they have insufficient 
information.23 

• If the expert’s opinion is not properly researched because they consider that insufficient data 
is available then this must be stated with an indication that the opinion is merely provisional.24 

Where the expert has produced a report in which it could not be asserted that it represents 
to contain the truth, the whole truth and nothing but the truth, without some qualification, 
that qualification should be stated within the report. 

11 Edwards-Tubb v JD Wetherspoon Plc [2011] EWCA Civ 136 at [26]; [2011] 1 W.L.R. 1373; the section addressing sanctions will, however, 
apply in some instances. 

12 Thus, not where a lay witness offers an opinion in the circumstances permitted under Civil Evidence Act 1972 s.3(2).
13 Civil Procedure Rules 1998 (SI 1998/3132) r.1.1. 
14 Kennedy v Cordia (Services) LLP [2016] UKSC 6 at [57]; Imperial Chemical Industries Ltd v Merit Merrell Technology Ltd (No.2 Quantum) 

[2018] EWHC 1577 (TCC) at [237]; [2018] T.C.L.R. 6; Guidance for the Instruction of Experts in Civil Claims (Civil Justice Council, 2014), [16].
15 Medimmune Ltd v Novartis Pharmaceuticals Ltd [2011] EWHC 1669 (Pat) at [107].
16 Civil Procedure Rules 1998 (SI 1998/3132) r.35.3(1).
17 Civil Procedure Rules 1998 (SI 1998/3132) r.35.3(2).
18 Phipson on Evidence, 20th edn (London: Sweet and Maxwell, 2023), [33]–[26].
19 The “Ikarian Reefer” [1993] 2 Lloyd’s Rep. 68 at p.81; Endorsed by the Court of Appeal: The “Ikarian Reefer” [1995] 1 Lloyd’s Rep. 455. 

Endorsed by the Supreme Court in Kennedy v Cordia (Services) LLP [2016] UKSC 6 at [52/3].
20 Civil Procedure Rules 1998 (SI 1998/3132) Pt 35 PD 2.1. 
21 Civil Procedure Rules 1998 (SI 1998/3132) Pt 35 PD 2.2; Guidance for the Instruction of Experts in Civil Claims (Civil Justice Council, 2014), 

[11].
22 Civil Procedure Rules 1998 (SI 1998/3132) Pt 35 PD 2.3. 
23 Civil Procedure Rules 1998 (SI 1998/3132) Pt 35 PD 2.4; See also King’s Bench Guide 2024 (Courts and Tribunals Judiciary, March 2024), 

[10.41]. In Weller v Royal Cornwall Hospital NHS Trust [2021] EWHC 2332 (QB) an expert’s (evidenced) assertion that evidence from a different 
specialism was required in a dispute concerning the causation of the claimant’s dementia, was cited as justification for granting permission to a party 
to rely upon an additional expert in a new discipline. 

24 King’s Bench Guide 2024 (Courts and Tribunals Judiciary, March 2024), [10.41]. 
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• If, after exchange of reports, an expert changes their opinion on a material matter, such 
change of view should be communicated to the other side without delay, and to the court 
where appropriate.25 

• Where the expert refers to photographs, plans, calculations, analyses, measurements, survey 
reports or other similar documents, these must be provided to the opposite party at the same 
time as the exchange of reports.26 

The importance of adhering to the above principles was reiterated in Imperial Chemicals Industries Ltd 
v Merit Merrell Technology Ltd27 when Fraser J added the following: 

• Experts of like discipline should have access to the same material. No party should provide 
its own expert with material not shared with the opposite number.28 

• Experts should not identify which version of the facts they prefer. That is a matter for the 
court. 

• Experts should not take a partisan stance on interlocutory applications. 
• If material emerges close to trial which requires further analysis, the opposite number should 

be notified as soon as possible. Save in exceptional circumstances where it is unavoidable, 
an expert should not produce a further report actually during a trial that takes the other side 
by surprise. 

The Guidance contains a reminder that experts owe a duty to exercise reasonable skill and care to the 
instructing party, and to comply with any relevant professional code, subject to the overriding duty to the 
court.29 They are expected to have an appreciation of the requirements of the overriding objective, including 
the requirement of proportionality.30 Experts are also warned that any failure to comply with rules or 
orders, or any excessive delay for which they bear responsibility runs the risks of adverse costs orders 
against the instructing party, and an order precluding reliance upon their opinion.31 

The Guidance also places certain duties upon experts when it comes to the acceptance of instructions,32 

including having an awareness that they will be expected to provide fee estimates, and that the court may 
limit the amount to be paid for their work as part of any cost budget.33 

Impartiality 
The expert is required to maintain professional objectivity and impartiality,34 this includes a duty to identify 
any conflict. Where one arises, they are expected to consider carefully if it is appropriate to accept 
instructions,35 or if otherwise withdrawing from the case is appropriate, after first raising the matter with 
those instructing them.36 

The Court of Appeal held in Toth v Jarman that all potential conflicts of evidence should be disclosed 
at an early stage in proceedings, and that where there is a material or significant conflict the court would 

25 Civil Procedure Rules 1998 (SI 1998/3132) Pt 35 PD 2.5; Guidance for the Instruction of Experts in Civil Claims (Civil Justice Council, 2014), 
[14].

26 Note Civil Procedure Rules 1998 (SI 1998/3132) r.33.6 obliges a party who seeks to rely upon evidence such as a plan, photograph or model 
contained in a expert report to give notice of the intention to rely upon it when serving the report, and in accordance with r.33.2, which relates to the 
service of hearsay notices as required under the Civil Evidence Act 1995 s.2(1)(a).

27 Merit Merrell [2018] EWHC 1577 (TCC) at [237].
28 In Dana UK [2021] EWHC 1413 (TCC) a serious transgression of this principle and other breaches culminated in the defendant’s permission to 

rely upon the evidence of three technical experts being revoked on the seventh day of trial. 
29 Guidance for the Instruction of Experts in Civil Claims (Civil Justice Council, 2014), [9].
30 Guidance for the Instruction of Experts in Civil Claims (Civil Justice Council, 2014), [10].
31 Guidance for the Instruction of Experts in Civil Claims (Civil Justice Council, 2014), [15].
32 Guidance for the Instruction of Experts in Civil Claims (Civil Justice Council, 2014), [22–6].
33 Guidance for the Instruction of Experts in Civil Claims (Civil Justice Council, 2014), [26].
34 Guidance for the Instruction of Experts in Civil Claims (Civil Justice Council, 2014), [49].
35 Guidance for the Instruction of Experts in Civil Claims (Civil Justice Council, 2014), [23(d)].
36 Guidance for the Instruction of Experts in Civil Claims (Civil Justice Council, 2014), [27]. 
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be unlikely to act upon the expert’s evidence and may refuse permission for it to be adduced.37 It also 
stated that the expert’s CV should be provided with their report including details of any employment or 
activity which raises a possible conflict of interest.38 In addition, it recommended that the expert’s declaration 
should confirm that (a) there is no conflict of interest other than any disclosed; (b) the expert does not 
consider that any disclosed conflict affects their suitability to give evidence in the proceedings;39 and (c) 
that if there is any change to the matters covered by declaration (a) or (b) their instructing party will be 
notified.40 

The presence of a conflict will not, however, necessarily disqualify the expert from giving evidence, 
though it may affect the weight attached to it.41 A failure to disclose a conflict or explain why the expert 
can still discharge their functions despite the appearance of one, is likely to taint the entirety of the expert’s 
opinion.42 

The Supreme Court has, however, stated that “If a party proffers an expert report which on its face does 
not comply with the recognized duties of a skilled witness to be independent and impartial, the court may 
exclude the evidence as inadmissible” and “the requirement of independence and impartiality is in our 
view one of admissibility rather than merely the weight of the evidence”.43 

It can be seen, therefore, that the requirement for independence is a prerequisite to the assumption of 
expert witness status. Where evidence shows that the expert fails to appreciate this requirement, the court 
may revoke permission to rely upon that expert’s opinion even if the consequences are severe.44 The 
justification for this is that such an expert, who will also have declared an understanding of their duty to 
the court despite not acting in accordance with it, ought not to be entitled to exercise the privilege of 
offering opinion evidence to the court. 
The fact an expert has been first approached by one party and had received from them confidential and 

privileged material, would not necessarily prevent them from giving evidence for the other side.45 

Furthermore, the fact the expert is also a paid consultant for the party instructing them would not 
automatically disqualify the expert from acting.46 The other side would, however, be permitted to challenge 
the expert’s independence in cross examination.47 

In Field v Leeds City Council,48 the Court of Appeal had to consider whether or not the defendant council 
was permitted to call an employee as an expert surveyor. It was held that although there would be advantages 
to having an expert who was not employed by a party, such a relationship would not of itself justify 
preventing the expert from being called, although it might go to weight. What mattered was whether or 
not the person had the requisite expertise and understood that their primary duty was to the court, and it 
was incumbent upon the council to demonstrate that this was the case.49 

37 Toth v Jarman [2006] EWCA Civ 1028 at [102]; [2006] C.P. Rep. 44. 
38 Toth v Jarman [2006] EWCA Civ 1028 at [114]; Also GKE v Gunning [2023] EWHC 332 (KB) at [137]; [2023] P.I.Q.R. P11. 
39 The expert must also give reasons for holding such a view: Arrassey Properties Ltd v Nelsons Solicitors (A Firm) unreported, 15 July 2022, 

London County Court per HH Judge Baucher at [52].
40 Toth v Jarman [2006] EWCA Civ 1028 at [120]; The Academy of Experts Guidance, Form & Content of Joint Statements provides a more 

comprehensive declaration for inclusion at the end of reports which encompasses this recommendation: at [App.B].
41 EXP v Barker [2015] EWHC 1289 (QB) at [45]–[65].
42 Arrassey Properties Ltd v Nelsons Solicitors (A Firm) unreported, 15 July 2022, London County Court per HH Judge Baucher at [52].
43 Kennedy v Cordia (Services) LLP [2016] UKSC 6 at [51]: the requirement that the skilled witness “is impartial in his or her presentation and 

assessment of evidence” is also a matter of admissibility: at [44(iii)].
44 Dana UK [2021] EWHC 1413 (TCC); Andrews v Kronospan Ltd [2022] EWHC 479 (QB); 201 Con. L.R. 1. 
45 Meat Corp of Namibia v Dawn Meats (UK) Ltd [2011] EWHC 474 (Ch) at [31]–[35], [38] and [42]—the information was said to be irrelevant 

and “fundamentally uninteresting”. The expert also provided an undertaking not to share it with her instructing party.
46 Meat Corp of Namibia [2011] EWHC 474 (Ch) at [52], [54], [57]; In Bank of Ireland v Watts Group Plc [2017] EWHC 1667 (TCC); [2017] 

T.C.L.R. 7, an expert called by the claimant bank was held not to be “a properly independent witness” because the bank was his principal client 
providing the vast majority of his work, including work as an expert witness: [59].

47 Meat Corp of Namibia [2011] EWHC 474 (Ch) at [66].
48 Field v Leeds City Council [1999] C.P.L.R 833; [2001] C.P.L.R. 129. 
49 Field v Leeds City Council [1999] C.P.L.R 833 at 19, 25 and 31. 
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The courts have recently highlighted the risks in terms of objectivity where one expert receives their 
instructions predominantly from one or the other side of the claimant/defendant divide.50 That risk is 
considered to be particularly pertinent where the expert opinion relies extensively on subjective judgment, 
as is the case with care experts.51 

Payment of an expert on a basis contingent on the outcome of the case would risk undermining their 
independence and duty to the court, although the courts have held that there may be very rare instances 
where this might be permissible.52 It is, however, acceptable for an expert to agree to defer payment until 
the conclusion provided the amount paid does not depend upon the outcome of the case.53 

In Rowley v Dunlop, 54 the court was invited, at the interlocutory stage, to rule that a party’s claim should 
be struck out on the basis that the expert forensic accountant upon whom the party relied had falsely denied 
the presence of a conflict of interest. The conflict arose from the fact the expert was also a partner in a 
company linked to a claims management company which stood to profit if the litigation went in favour 
of the party instructing the expert. It was held on the facts that there was insufficient evidence to demonstrate 
that there was a conflict, and that the court should not infer one existed based upon a perceived absence 
of material produced to dispel the allegation.55 It was, however, important where issues such as this were 
raised for the court to be provided with information so that any connection between the expert and the 
party to the litigation, or anyone who stood to benefit from it could be understood.56 Had there been a 
deliberately untruthful denial of a conflict of interests this would very probably justify the rejection of the 
entire report.57 In the circumstances, however, whilst there was a relationship between the expert and the 
claims management company, the question of whether or not that had the effect of compromising the 
independence of the expert was a matter for cross examination and went to weight, rather than 
admissibility.58 

This issue can arise in clinical negligence cases where the risk of a pre-existing relationship between 
an expert giving evidence and the practitioner facing an allegation that they have breached their duty of 
care to a patient is not remote. In G v Greater Glasgow Health Board, 59 a birth injury case, an effort to 
exclude the evidence of an expert on the basis that he had previously been the supervising consultant of 
the obstetrician whose standard of care was in question was rejected. The available evidence did not 
suggest that this historical connection was such as to undermine the expert’s ability to give independent 
and unbiased evidence in accordance with his duty to the court.60 

In Armchair Passenger Transport Ltd v Helical Bar Plc, 61 a challenge was made to an order granting 
one party permission to rely upon expert opinion concerning credit hire rates on the basis that the expert 

50 Muyepa v Ministry of Defence [2022] EWHC 2648 (KB) at [287] and [304]; [2023] Crim. L.R. 235. 
51 Muyepa [2022] EWHC 2648 (KB) at [287].
52 Factortame Ltd v Secretary of State for the Environment, Transport and the Regions (No.2) [2002] EWCA Civ 932 at [73]; [2003] Q.B. 381. In 

Jagger x AXA Insurance UK Plc unreported, 13 July 2023, Leeds County Court, the claimant’s expert surveyor had made initial approaches to those 
seeking damages for failed cavity wall insulation and stood to gain financially if the claims were successful. Concerns about the expert’s ability to 
give independent evidence had been expressed in other claims. It was held to be an abuse of the court’s process to commence proceedings in reliance 
upon the opinion of the expert in question: at [167]–[209].

53 Kemp & Kemp: Personal Injury Law, Practice and Procedure (London; Sweet and Maxwell), [23-025].
54 Rowley v Dunlop [2014] EWHC 1995 (Ch). 
55 Rowley [2014] EWHC 1995 (Ch) at [24]. 
56 Rowley [2014] EWHC 1995 (Ch) at [29]. 
57 Rowley [2014] EWHC 1995 (Ch) at [17].
58 Rowley [2014] EWHC 1995 (Ch) at [26].
59 G v Greater Glasgow Health Board [2013] CSOH 145; 2013 G.W.D. 33-659. 
60 G v Greater Glasgow Health Board [2013] CSOH 145 at [287]–[293]; In EXP v Barker [2015] EWHC 1289 QB a “lengthy and extensive” link 

between an expert and the defendant emerged only in cross examination. Parker J admitted the evidence of the expert, despite coming “very close” to 
ruling it inadmissible, but concerns about the expert’s impartiality and objectivity were taken into account when assessing the weight to be attached 
to the evidence he offered. Ultimately, the evidence of the claimant’s expert in which the court retained complete confidence in terms of its objectivity 
and independence was preferred at [45]–[73]; The Court of Appeal later ruled the court would have been justified in ruling the evidence in question 
inadmissible: [2017] EWCA Civ 63 at [51]; [2017] Med. L.R. 121. 

61 Armchair Passenger Transport Ltd v Helical Bar Plc [2003] EWHC 367 (QB). 
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lacked independence due to having been employed by one of the parties. Nelson J reviewed the authorities 
and set out the following principles to guide the approach of the courts in such scenarios:62 

1. It is always desirable that an expert should have no actual or apparent interest in the outcome 
of the proceedings. 

2. The existence of such an interest, whether as an employee or otherwise, does not automatically 
render the expert’s evidence inadmissible. It is the nature and extent of the interest or 
connection which matters. 

3. The decision as to whether an expert should be permitted to give evidence in such 
circumstances is a matter of fact and degree.63 The test of apparent bias is not relevant to the 
question of whether or not an expert witness should be permitted to give evidence.64 

4. The questions which have to be determined are whether (i) the person has relevant expertise; 
and (ii) he or she is aware of their primary duty to the court if they give expert evidence, 
and willing and able, despite the interest or connection with the litigation or a party thereto, 
to carry out that duty. 

5. The judge will have to weigh the alternative choices open if the expert’s evidence is excluded, 
having regard to the overriding objective of the Civil Procedure Rules.65 

6. If the expert has an interest which is not sufficient to preclude him from giving evidence 
the interest may nevertheless affect the weight of his evidence. 

In injury litigation, there may be a temptation to ask a treating practitioner to act as an expert. Those 
involved in providing clinical treatment, however, owe their duties to the patient and must act in their best 
interests.66 This means they will not be well suited to the role of giving expert evidence under a regime in 
which they have an overriding duty to the court.67 If, however, the injuries have fully recovered and there 
is no ongoing relationship with the treating doctor, meaning they are able to comply with their duty to the 
court, a report from such a person may be sensible and cost effective. If the expert in question is uniquely 
involved in providing pioneering treatment to the patient, there may be no other option.68 

Expertise and admissibility 
The court must be satisfied that the subject matter of the opinion is one in relation to which expert testimony 
is permitted. The leading authority on this is the Australian case R. v Bonython69 where it was stated: 

“The first [question] is whether the subject matter of the opinion falls within the class of subjects 
upon which expert testimony is permissible. This … may be divided into two parts: (a) whether the 
subject matter of the opinion is such that a person without instruction or experience in the area of 
knowledge or human experience would be able to form a sound judgment on the matter without the 
assistance of witnesses possessing special knowledge or experience in the area, and (b) whether the 
subject matter of the opinion forms part of a body of knowledge or experience which is sufficiently 
organised or recognised to be accepted as a reliable body of knowledge or experience, a special 

62 Armchair Passenger [2003] EWHC 367 (QB) at [29]; approved in Gallaher International Ltd v Tlais Enterprises Ltd [2007] EWHC 464 (Comm) 
per Aikens J permitting a party to call expert evidence from an employee where the court was satisfied that he understood his duty as an expert witness, 
he had openly declared his relationship with the litigant and where experts on the topic in question were scarce at [83]–[88]. As to the relevance of 
scarcity of appropriate experts see also Armchair Passenger [2003] EWHC 367 (QB) at [65].

63 Any such decision should be reached promptly as a matter of case management: Armchair Passenger [2003] EWHC 367 (QB) at [48].
64 Applying Factortame Ltd [2002] EWCA Civ 932 at [70] in disapproving the approach taken by Evans-Lombe J in Liverpool Roman Catholic 

Archdiocesan Trustees Inc v Goldberg [2001] 1 W.L.R 2337; [2001] B.L.R. 479. 
65 Factortame Ltd [2002] 3 W.L.R 1104 at [70].
66 Wright v Sullivan [2005] EWCA Civ 656 at [26]; [2006] 1 W.L.R. 172. 
67 Civil Procedure Rules 1998 (SI 1998/3132) r.35.3. 
68 Kemp & Kemp: Personal Injury Law, Practice and Procedure, [23-022].
69 R. v Bonython (1984) 38 SASR 45 at [46]–[47]. 
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acquaintance with which by the witness would render his opinion of assistance to the court. The 
second question is whether the witness has acquired by study or experience sufficient knowledge of 
the subject to render his opinion of value in resolving the issues before the court.” 

The Supreme Court endorsed this in Kennedy v Cordia (Services) LLP70 and added: 

“There are in our view four considerations which govern the admissibility of skilled evidence: 
(i) whether the proposed skilled evidence will assist the court in its task; (ii) whether the witness 

has the necessary knowledge and experience; (iii) whether the witness is impartial in his or her 
presentation and assessment of the evidence; and (iv) whether there is a reliable body of knowledge 
or experience to underpin the expert’s evidence.”71 

Here the Supreme Court overturned the decision of the Extra Division of the Inner House which had 
ruled that Health and Safety practice was not an area of expertise. The point was not pursued before the 
Supreme Court which held that concession to be appropriate.72 

Where the subject matter of the expert evidence is within a recognised scientific discipline, there will 
be no difficulty in the court satisfying itself that the relevant body of knowledge is reliable. If the science 
or body of knowledge is not widely recognised because it is as yet not sufficiently developed, or lacking 
sufficient academic support, the court is more likely to find this issue more difficult to grapple with. A 
party will have to be prepared to prove the validity of the branch of knowledge to the court’s satisfaction 
in such circumstances.73 Similar problems may arise where a party seeks to offer opinion evidence on 
matters where overarching detailed standards are absent or where there is no agreed range of acceptable 
conduct, leaving only guidance of a general nature that an experienced judge is capable of interpreting 
unaided by expert guidance.74 An expert who adopts an unorthodox technique unsupported by the majority 
of experts in their field to supplement their opinion, may yet still find that their evidence is accepted, 
provided they can demonstrate possession of requisite expertise through relevant qualifications and practical 
experience, and good reasons for preferring the approach taken.75 

Where the subject matter of the litigation concerns the question of whether or not a professional has 
discharged their duty of care to another, any expert called to express a view should be another member 
of the same profession.76 If the matter in issue is particularly specialised, however, simply being a member 
of the same profession may not be sufficient, the expert must also possess sufficient experience of the 
matter that falls for consideration.77 If it is the conduct of a lawyer in question, however, expert evidence 
regarding duty of care is generally inadmissible as the court is expected to be able to form its own view.78 

A different approach might be taken, however, where legal issue in question was particularly specialised 

70 Kennedy v Cordia (Services) LLP [2016] UKSC 6 at [43].
71 Kennedy v Cordia (Services) LLP [2016] UKSC 6 at [44].
72 Kennedy v Cordia (Services) LLP [2016] UKSC 6 at [36]. At [63] and [64] Lord Reed and Lord Hodge listed the various issues upon which it 

was appropriate for the expert to opine.
73 Kennedy v Cordia (Services) LLP [2016] UKSC 6 at [55] and [56]; In Various Claimants v McAlpine [2016] EWHC 45 (QB), the court dismissed 

an application to admit expert evidence on the estimation of potential career earnings for construction workers who had been “blacklisted”, finding 
that it amounted to research, and the proposed methodology was not therefore sufficiently recognised: at [61].

74 Wambura v Barrick TZ Ltd (formerly Acacia Mining Plc) [2023] EWHC 2582 (KB) concerning an unsuccessful application to rely upon an expert 
on security matters in a claim concerning police conduct at a Tanzanian mine: at [52].

75 R. v Robb (Robert McCheyne) (1991) 93 Cr. App. R. 161 CA at 165/6; [1991] Crim. L.R. 539. 
76 Sansom v Metcalfe Hambleton & Co 57 Con. L.R. 88; [1998] P.N.L.R 542 CA at [549(B)]; See also ABC v Derbyshire CC [2023] EWHC 986 

(KB): a claim concerning the conduct of a social worker. Here the claimants withdrew reliance upon their expert meaning there was no expert opinion 
from a social worker available to the court to say that the duty of care had not been met, thus fatally undermining the claimant’s case: at [204]–[211]; 
GKE v Gunning [2023] EWHC 332 (KB) evidence from a neuropsychologist not appropriate where at issue was the standard and duty of care of a 
counsellor/psycho-sexual counsellor at [137]–[139]/[149]–[156]/[164] and [223]–[225].

77 De Sena v Notaro [2020] EWHC 1031 (Ch); [2021] 1 B.C.L.C. 366: evidence from an expert in accountancy inadmissible as they were unable 
to demonstrate sufficient experience of carrying out demerger transactions: [152]–[157]; R. v Brecani (Kevin) [2021] EWCA Crim 731; [2021] 1 
W.L.R. 5851: the expert was able to demonstrate academic credentials but unable to show sufficient knowledge of the matter in issue which concerned 
modern slavery, beyond research undertaken for a PhD thesis: [66]–[75].

78 Midland Bank Trust Co Ltd v Hett, Stubbs & Kemp [1979] Ch. 384 at [402]; [1978] 3 W.L.R. 167. 

P
R
O
C
E
D
U
R
E

 

The Role of Expert Witnesses 233 

[2024] J.P.I.L., Issue 3 © 2024 Thomson Reuters and Contributors 



and complex.79 In some instances, the court is called upon to consider standards applied historically. If so, 
the expert must be qualified to express a view upon the standards as they were at the relevant time, if not 
their evidence is likely to be rejected.80 

It is always useful for experts to have not only current experience of matters upon which they are 
required to give evidence, but also relevant and specific experience. In CCC v Sheffield Teaching Hospitals 
NHS Foundation Trust, 81 Ritchie J was critical of the defendant’s expert in care and occupational therapy 
because, despite the case concerning an assessment of damages for a child with cerebral palsy, the witness’s 
experience was limited to treating adult patients. Furthermore, he had no experience of designing or 
managing care packages for children with cerebral palsy, meaning he lacked the requisite expertise to 
offer an opinion on the matter within Pt 35.82 

In another recent catastrophic injury case, the court was required to consider expert evidence in the 
field of equine behaviour.83 HH Judge Clarke opted to prefer the evidence of the expert able to demonstrate 
extensive practical experience of horse and horsemanship, over another with more general farm animal 
experience, with a particular emphasis on cattle, who was not an equestrian and had limited experience 
of equestrian activities.84 

In Eaton v The Auto-Cycle Union Ltd,85 an injury claim arising from a motorcycle accident on a race 
circuit, the lack of expertise on the part of the claimant’s expert meant that he was unable to challenge 
findings based upon laboratory tests performed by the defendant’s engineering expert. The opinion of the 
claimant’s expert was “entirely devoid of scientific foundation or logical analysis” and he “lacked the 
necessary expertise to substantiate and justify his conclusions”.86 

In some cases, however, simply being an expert in a recognised field will not be sufficient for the court 
to admit the evidence. For instance, and pursuant to the court’s general power to restrict expert evidence,87 

permission for statistical evidence on life expectancy may be refused where clinical experts are able to 
express a view on the issue.88 

In some instances, the expert’s skill might simply lie in their ability to collate and present to the court 
information obtained elsewhere in an efficient manner thus saving the parties considerable expense.89 An 
example of this might include the analysis and enhancement of CCTV material and digital imaging or the 
preparation of reports by meteorological experts. 
Although a lack of expertise is a matter of admissibility, lawyers should exercise caution before 

attempting to exclude an opponent’s expert opinion at the interlocutory stage. In Fawcett v TUI UK Ltd, 90 

an attempt to exclude expert evidence on local standards and Dominican public law on the grounds of 
lack of expertise and a failure to maintain independence failed. The court noted that the qualifying bar for 

79 Matrix Securities Ltd v Theodore Goddard [1998] S.T.C 1; [1998] P.N.L.R. 290 which concerned the conduct of a tax KC; Also Liverpool Roman 
Catholic Archdiocesan Trustees Inc v Goldberg [2001] Lloyd’s Rep. P.N. 518; (2001) 98(17) L.S.G. 38. 

80 In Watts v Secretary of State for Health [2016] EWHC 2835 (QB); [2017] Med. L.R. 14, an expert in obstetrics was found to have a serious lack 
of knowledge of clinical practice in 1993 and a worrying lack of appreciation of the importance of basing her opinions according to the standards at 
that time: at [55].

81 CCC v Sheffield Teaching Hospitals NHS Foundation Trust [2023] EWHC 1770 (KB).
82 CCC [2023] EWHC 1770 (KB) at [87]/[88]/[90], although the court accepted the expert was qualified to offer an opinion on the issue of occupational 

therapy needs, his lack of experience of working with children was again a factor that undermined the weight of his opinion: [95]/[96]. The expertise 
of the defendant’s expert in physiotherapy was also noted to be out of date as they were no longer engaged in NHS clinical practice: at [101]; In 
Williams-Henry v Associated British Ports Holdings Ltd [2024] EWHC 806 (KB), an occupational therapist with no experience of organising care 
packages for brain injured victims was considered to be acting outside the boundaries of her professional experience: [188]. An expert in neuropsychology 
was noted to have not been in NHS practice for seven years: [141] (also per Ritchie J).

83 Schoultz v Ball [2022] EWHC 2452 (KB).
84 Schoultz [2022] EWHC 2452 (KB) at [48]–[49].
85 Eaton v The Auto-Cycle Union Ltd (t/a ACU) [2022] EWHC 2642 (KB).
86 Eaton [2022] EWHC 2642 (KB) at [28]–[29].
87 Civil Procedure Rules 1998 (SI 1998/3132) r.35(1).
88 Dodds v Arif [2019] EWHC 1512 (QB); [2020] P.I.Q.R. P1; approved in Chaplin v Pistol [2020] EWHC 1543 (QB); In Royal Victoria Infirmary 

& Associated Hospitals NHS Trust v B (A Child) [2002] EWCA Civ 348; [2002] P.I.Q.R. Q10, the Court of Appeal upheld the trial judge’s decision 
to prefer the life expectancy evidence of a consultant paediatrician ahead of that offered by a statistician: [14] and [19].

89 Kennedy v Cordia (Services) LLP [2016] UKSC 6 at [46].
90 Fawcett v TUI UK Ltd [2023] EWHC 400 (KB). 
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expertise was “not particularly high” and the evidence did not indicate that it had not been reached. The 
various issues raised therefore went to weight rather than admissibility.91 

Report 
The report92 must state the substance of all material instructions,93 comply with PD3594 and contain a 
statement that the expert understands and has complied with their duty to the court95 as set out in r.35.3. 
The Practice Direction provides not only the detail of the mandatory statement of truth96 but also contains 
more specific obligations, including the requirement that the report is addressed to the court97 and not the 
instructing party, reinforcing the independent status of the expert. 
PD35 para.3.2 requires that the report: 

• gives the expert’s qualifications;98 

• details any literature relied upon; 
• makes clear which facts are within the expert’s own knowledge; 
• provides confirmation of who carried out any examination/measure/test and their 

qualifications; 
• where there is a range of opinions, a summary of that range and reasons for the expert’s own 

opinion; 
• a summary of conclusions reached;99 

• details any qualification upon which the concluded opinion is based; and 
• contains a statement that the expert (a) understands their duty to the court and has complied 

with it; and (b) is aware of the requirements of Part 35, the accompanying Practice Direction 
and the Guidance.100 

In some circumstances, the court may specify the issues which the expert evidence should address.101 

The description of the instructions received should not be incomplete or mislead.102 All material sent 
should be listed and the omission of “off-the-record” oral instructions is not permitted.103 Although the 
expert’s instructions are not privileged, no order requiring disclosure will be made unless there are 
reasonable grounds for believing that the statement of instructions is inaccurate or incomplete.104 Guidance 

91 Fawcett v TUI UK Ltd [2023] EWHC 400 (KB) at [25]/[27].
92 Civil Evidence Act 1972 s.2 defines expert reports as a report by a person dealing wholly or mainly with matters on which he is qualified to give 

expert evidence. 
93 Civil Procedure Rules 1998 (SI 1998/3132) r.35.10(3); PD35 para.3.2(3).
94 Civil Procedure Rules 1998 (SI 1998/3132) r.35.10(1).
95 Civil Procedure Rules 1998 (SI 1998/3132) r.35.10(2).
96 PD35 paras 3.2(9) and 3.3. 
97 PD35 para.3.1.
98 Horne v United States [2021] NIQB 36 emphasised that experts are expected to detail within the report their qualifications and the experience 

they have which is relevant to matters under consideration: [45]; Guidance for the Instruction of Experts in Civil Claims (Civil Justice Council, 2014), 
[54].

99 Mandatory as per the Guidance for the Instruction of Experts in Civil Claims (Civil Justice Council, 2014), [62].
100 One easy way to demonstrate this would be to obtain membership of the Expert Witness Institute or the Academy of Experts: see P. Hibbert, 

Civil Evidence for Practitioners, 4th edn (London: Sweet and Maxwell, 2014), [8-04]; In Horne v United States (No.2) [2021] NIQB 36 at [45], it was 
stated that holding such membership was a factor the court might take into account when deciding whether or not the expert held appropriate credentials 
to satisfy the requirement that the opinion being offered was admissible as expert evidence. A failure to provide the correct statement was cited as 
reason for rejecting the evidence of one expert in CCC [2023] EWHC 1770 (KB) at [82]; In ABC [2023] EWHC 986 (KB), an expert who had signed 
a report bearing the mandatory declaration conceded under cross examination that he was unaware of the requirements of CPR 35 PD35 or the Guidance 
for the Instruction of Experts in Civil Claims (Civil Justice Council, 2014), despite giving evidence in a civil claim (he was familiar with the Family 
Procedure Rules), [155]–[161]. The failings of the expert were taken into account by the court when ordering the instructing party to make a contribution 
the opponent’s costs: ABC [2023] EWHC 1337 (KB) at [59]–[62].

101 Civil Procedure Rules 1998 (SI 1998/3132) r.35.4(3).
102 Guidance for the Instruction of Experts in Civil Claims (Civil Justice Council, 2014), [55].
103 Guidance for the Instruction of Experts in Civil Claims (Civil Justice Council, 2014), [55].
104 Civil Procedure Rules 1998 (SI 1998/3132) r.35.10(4). 
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as to what is meant by the term “instructions” was given in Pickett v Balkind.105 Faced with an application 
to order disclosure of documents supplied to an expert under r.35.10(4), it was held that not every 
communication with an expert formed part of their instructions for the purposes of r.35.10(3). The aim 
of the rule was to ensure that the factual basis for the expert’s opinion was apparent, and this justified a 
wide reading of the term instructions. It was noted that although the expert offers opinion evidence, if the 
facts changed then the opinion would have to change also. Knowledge of the facts, or assumptions of 
facts, was fundamental therefore to understanding the foundation of the opinion. Rule 35.10(3) and (4) 
were therefore “concerned with … the question of the factual (and … sometimes the legal) basis for the 
opinion”. It followed that there was no obligation upon the expert to state the substance of communications 
with instructing parties if they went beyond providing the facts of factual/legal assumptions for the 
opinion.106 Material sent to an expert upon which they are required to advise will therefore form part of 
their instructions. If there are grounds for believing that the description of the substance of the instructions 
is inaccurate or incomplete, the court may order such material to be disclosed.107 

Mere reference to a privileged document within an expert’s report does not, however, necessarily lead 
to a waiver of privilege in the document where the party can avail themselves of the shield provided by 
r.35.10(4)(b).108 It is important to appreciate, however, that this question is always open for re-examination 
as a case progresses through the various procedural steps and at trial. If this results in the statement of 
instructions appearing inaccurate or incomplete when held against the material that has been disclosed 
the protection against disclosure might be lost.109 The opinion must, therefore, be supported by factual 
material that will be disclosed. Any witness statements and other experts’ report relied upon by the expert 
must be in the final form before the expert’s report is served.110 If the source for an opinion is unclear the 
protection against disclosure of the instructions is liable to be lost. 
Where a party in a personal injury claim served an expert report from which it was apparent that the 

expert had expressed an earlier opinion which was not disclosed, the court refused an application for 
disclosure of the earlier draft made under r.35.10(4). There was nothing to indicate that the statement of 
instruction was inaccurate or incomplete and no other provision of Pt 35 was intended to abrogate the 
normal rules of privilege in relation to draft reports.111 Legal representatives, however, must be mindful 
of the fact that where the order granting permission to call expert evidence identifies the expert by name,112 

then, if they make an application to rely upon the evidence of a substitute expert, they may be required to 
disclose not just the first expert’s final report, but also earlier drafts as a condition of securing permission.113 

This would not, however, extend to advice obtained from an expert before the party has embarked upon 
a process covered by a pre-action protocol.114 This principle may not apply, however, if there is no concern 
that the decision to appoint another expert is not due to expert-shopping.115 

105 Pickett v Balkind [2022] EWHC 2226 (TCC); [2022] 4 W.L.R. 88. 
106 Pickett [2022] EWHC 2226 (TCC) per HH Judge Paul Matthews (sitting as a Judge of the High Court) at [90] and [91]; Applying Lucas v Barking, 

Havering and Redbridge Hospitals NHS Trust [2003] EWCA Civ 1102; [2004] 1 W.L.R. 220. 
107 Morris v Bank of India [2001] 11 WLUK 390; In ABC [2023] EWHC 986 (KB), the claimant’s expert stated under cross-examination that they 

could not recall receiving formal letters of instruction. Two formal letters were then disclosed by the claimant’s legal team who then considered it 
necessary to apologise to the court for the inclusion of a briefing drafted by junior counsel setting out potential failings (that was not intended for that 
purpose) and for language used in the letters: [157]–[160].

108 Lucas [2003] EWCA Civ 1102 at [30]–[34] per Waller LJ; Civil Procedure Rules 1998 (SI 1998/3132) r.31.14(2) gives a party a right to apply 
for an order for inspection of any document mentioned in an expert’s report but expressly makes this subject to the r.35.10(4) safeguard.

109 Lucas [2003] EWCA Civ 1102 at [38].
110 Guidance for the Instruction of Experts in Civil Claims (Civil Justice Council, 2014), [61].
111 Jackson v Marley Davenport Ltd [2004] EWCA Civ 1225 at [10]–[14]; [2004] 1 W.L.R. 2926. 
112 Civil Procedure Rules 1998 (SI 1998/3132) r.35.4(3) states that where the court grants permission to rely upon an expert that is limited to the 

expert named, or within the field specified.
113 Vasilou v Hajigeorgiou [2005] EWCA Civ 236 at [30]; [2005] 1 W.L.R. 2195: the principle is that reports containing the substance of the first 

expert’s opinion must be disclosed. It appears that this would include drafts of unused reports but perhaps not drafts of used reports: see C. Hollander 
KC, Documentary Evidence, 14th edn (London: Sweet and Maxwell, 2021), [31]–[45]. Here, it is also noted that the disclosure obligation might extend 
to drafts marked-up by lawyers and shared with the expert for the purposes of discussions: [31]–[46].

114 Edwards-Tubb [2011] EWCA Civ 136 at [31].
115 Vilca v Xstrata Ltd [2017] EWHC 1582 (QB) at [29]–[32]; [2017] B.L.R. 460 where the expert had to withdraw due to ill-health. 
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A useful example of the way this works in practice is provided by Avantage (Cheshire) Ltd v GB 
Building Solutions Ltd116 where the claimant wanted to change two experts, one due to illness and another 
due to having lost confidence in them. Permission to jettison both was granted. In relation to the first, this 
was made subject to the disclosure of notes from site inspections and interviews with witnesses as part of 
investigations into the cause of a fire. As this was not an instance of expert shopping, however, the court 
refused to order disclosure of the report, draft reports and other documents setting out the expert’s opinion. 
In relation to the expert in whom the claimant had lost confidence, however, that was regarded as expert 
shopping. Despite this, the court felt that it was in the interests of justice that the claimant had permission 
to rely upon an expert in whom they had confidence. Permission was accordingly granted but on condition 
of disclosure of all reports, including drafts and any other report including letters, emails and notes in 
which the expert expressed an opinion regarding the dispute. This did not, however, extend to solicitor’s 
attendance notes of discussion with the experts, as that would represent an unnecessary invasion of 
privilege.117 

The risk of being forced to disclose earlier versions of expert reports where the identity of the first 
expert has become known to the other side118 makes it essential that parties carefully select and engage 
with experts early on to seek a preliminary view, before obtaining a full report. Instructing parties can 
thereby minimise the risk of being forced to swap experts at the price of disclosing an unfavourable 
opinion. 
Parties are not permitted to withhold other aspects of an expert’s evidence, for instance supplemental 

letters or reports, if that will have the effect of creating a misleading impression. All relevant reports in 
their final form should therefore be disclosed.119 

The standard directions used by King’s Bench Masters120 require that any unpublished literature relied 
upon by an expert is served at the same time as the report along with a list of the published literature. Any 
supplemental literature relied upon the expert must be notified to all parties at least one month before trial. 
The Court of Appeal has held that this practice should be adopted in all clinical negligence claims,121 and 
it is suggested that this is a general point of principle applicable to all expert evidence.122 

The reliability of expert opinion might be enhanced if supported by the research literature, or undermined 
if contrary to it. The judge must not, however, use their own independent analysis of the literature as a 
standalone method of trying to decide factual disputes. It must be considered through the prism of the 
impact that it has upon the reliability of the expert opinion.123 

Where tests have been performed a statement of the methodology used and who was involved in 
undertaking these (including details of qualifications/experience) should be provided.124 If others are 
involved in the preparation of the opinion, including the review of any medical notes, the same principle 
would apply.125 

Issues and fact and opinion should be separated.126 The facts upon which the opinion is based must be 
stated. It has been said in the Federal Court of Australia that where an expert fails to make it clear the 
grounds and reasoning upon which it is based, the opinion is valueless. This is because “if the opinion is 
based upon irrelevant facts or facts that are clearly not going to be proved, the opinion is likely to be 

116 Avantage (Cheshire) Ltd v GB Building Solutions Ltd (In Administration) [2023] EWHC 802 (TCC); [2023] B.L.R. 388. 
117 Avantage (Cheshire) [2023] EWHC 802 (TCC) at [23]–[30] and [37]–[42]; See also BMG (Mansfield) Ltd v Galliford Try Construction Ltd 

[2013] EWHC 3183 (TCC) at [28]–[38]; [2014] C.P. Rep. 3. 
118 The risk of this is heightened by the requirement to identify experts by name when seeking permission to rely upon expert evidence: Civil 

Procedure Rules 1998 (SI 1998/3132) r.35.4(2)(b).
119 Vernon v Bosely (No.2) [1999] Q.B. 18; [1997] 1 All E.R. 614 CA. 
120 King’s Bench Guide 2024 (Courts and Tribunals Judiciary, March 2024), para.10.49.
121 Wardlaw v Farrar [2003] EWCA Civ 1719 at [23]–[24]; [2004] P.I.Q.R. P19. 
122 White Book (London: Sweet and Maxwell), para 35.10.5; see also Hibbert, Civil Evidence for Practitioners, 4th edn (2014), [8]–[42]. 
123 D (Fact-finding: Research Literature), Re [2024] EWCA Civ 663 at [84]/[85]/[92]/[93] per Baker LJ. 
124 Guidance for the Instruction of Experts in Civil Claims (Civil Justice Council, 2014), [56].
125 PHJ v HMA [2023] 12 WLUK 637 at [52].
126 Guidance for the Instruction of Experts in Civil Claims (Civil Justice Council, 2014), [57]. 
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valueless”.127 Furthermore, it is not the job of the cross-examiner to elicit the facts or assumptions upon 
which the opinion is expressed.128 

In the recent decision of the Supreme Court in Griffiths v TUI UK Ltd,129 Lord Hodge noted that the 
obligation that experts state that they are aware of what is required by the Guidance130 had the effect that 
experts must set out their reasoning in their reports. This arose from a discussion in the courts below which 
identified that, surprisingly perhaps, despite the Practice Direction listing a number of requirements for 
reports, it did not specify that expert opinion must be supported by reasons.131 Instead, the requirement to 
provide reasons is linked to the situation where there is a range of opinions on an issue.132 Lord Hodge 
noted, however, that the Guidance provides: “Generally the summary should be at the end of the report 
after the reasoning.”133 It is suggested that a requirement as important as this would benefit from being 
afforded greater prominence. 
The requirement to give reasons was also addressed by the Supreme Court in Kennedy v Cordia (Services) 

LLP134 when it was stated that an unsubstantiated declaration by an expert (bare ipse dixit) did not only 
carry little weight, but it was indeed “worthless”. Their Lordships cited with approval the statement of 
Lord Prosser in Dingley v Chief Constable, Strathclyde Police135: “As with judicial or other opinions, what 
carries weight is the reasoning, not the conclusion.” 
One consequence of any failure to provide reasons in support of an opinion is that the court may, in 

those circumstances, reject the opinion even if it goes unchallenged.136 

A clear distinction must be given as between facts the expert knowns to be true and that which are 
assumed.137 In factually contentious matters, experts are required to offer opinions on each of the advanced 
hypothesis, but should not express a view in favour of one version of the contested facts, as that is the 
role of the court.138 Where the expert, however, holds particular expertise that justifies the provision of a 
view regarding the probability of one version over the other, that may be offered with reasons in support.139 

This might include offering an opinion upon whether or not a medical condition, such as depression, might 
impinge upon a witnesses ability to give a reliable account.140 

Expert evidence that merely offers a view upon the credibility or reliability of a witness is, however, 
generally inadmissible.141 In Daly v Milton Keynes Hospital NHS Foundation Trust, an application for 
permission to rely upon evidence from a pain expert was advanced on the basis that it would support the 
credibility of the claimant. HH Judge Seymour QC ruled that expert evidence that went only to the 

127 Cadbury Schweppes v Darrell Lea [2007] FCAFC 70 at [108]; in Muyepa [2022] EWHC 2648 (KB), the failure of the claimant’s experts in care 
and employment to account for alternative and unfavourable scenarios severely undermined their credibility at [302(d)(e)] and [313]–[316].

128 Cadbury Schweppes v Darrell Lea Chocolate Shops Pty Ltd [2007] FCAFC 70 at [108].
129 Griffiths v TUI UK Ltd [2023] UKSC 48 at [39]; [2023] 3 W.L.R. 1204. 
130 PD35 para.3.2(9).
131 Griffiths v TUI UK Ltd [2020] EWHC 2268 (QB) at [36] per Martin Spencer J; Griffiths v TUI UK Ltd [2021] EWCA Civ 1442 at [71] and [76] 

per Asplin LJ; [2022] 1 W.L.R. 973. 
132 PD35 para.3.2(6).
133 Guidance for the Instruction of Experts in Civil Claims (Civil Justice Council, 2014), [62].
134 Kennedy v Cordia (Services) LLP [2016] UKSC 6 at [48]; Although this is a Scottish case where the CPR does not apply, it is generally accepted 

that most of what is said would be applicable in this jurisdiction.
135 Dingley v Chief Constable of Strathclyde (No.1) 1998 S.C. 548 at 604; 1998 G.W.D. 13-677. 
136 Griffiths v TUI UK Ltd [2023] UKSC 48. 
137 Guidance for the Instruction of Experts in Civil Claims (Civil Justice Council, 2014), [57].
138 Guidance for the Instruction of Experts in Civil Claims (Civil Justice Council, 2014), [58]; in Muyepa [2022] EWHC 2648 (KB), the court was 

critical of the claimant’s care and employment expert for failing to offer a view on alternative potential outcomes in the event the court found against 
the claimant at [302(e)], [313] and [315].

139 Guidance for the Instruction of Experts in Civil Claims (Civil Justice Council, 2014), [58].
140 Williams-Henry [2024] EWHC 806 (KB) at [138] and [165].
141 N v Secretary of State for the Home Department [2014] UKSC 30; [2014] 1 W.L.R 2064 at [51(3)] where the Supreme Court noted in an 

immigration case that “It is not the function of an expert in language use to offer an opinion on general credibility”; in R. v MacKenney (Henry Jeremiah) 
(1981) 76 Cr. App. R. 271 CA, it was held that whilst a psychiatrist may give evidence that a person suffering from a mental impairment was incapable 
of giving reliable evidence, the same did not apply in relation to one who was capable of giving reliable evidence but may choose not to do so. That 
was an issue for the jury to resolve; see Radia v Marks [2022] EWHC 145 (QB) at [61]; [2022] Med. L.R. 210; Short v Falkland Islands [2020] EWHC 
438 (Admin); [2020] 1 W.L.R. 1644: evidence of a chartered psychologist regarding the reliability of a complaint of historical sexual abuse in extradition 
proceedings was ruled inadmissible as it did not offer evidence on matters “outside ordinary knowledge and experience”: [40]. 

238 Journal of Personal Injury Law 
P
R
O
C
E
D
U
R
E

 

[2024] J.P.I.L., Issue 3 © 2024 Thomson Reuters and Contributors 



credibility of the claimant was inadmissible.142 Such evidence would of course also risk trespassing into 
territory that is reserved for the court. 
The Civil Evidence Act 1972 s.3(3) gives the court broad power to admit evidence from experts on any 

relevant matter on which they are qualified to offer an opinion.143 It is thus acceptable for the expert to 
provide evidence on the “ultimate issue” in the proceedings, in other words the matter upon which the 
court must adjudicate to resolve the litigation.144 Experts cannot, of course, determine such issues, that is 
a matter for the court, taking account of all relevant evidence.145 In some instances, such evidence might 
be considered inadmissible on the grounds of irrelevance. The Court of Appeal, for example, has ruled 
that the opinion of an accident reconstruction expert to the effect that the driving of a defendant was 
“grossly negligent” was evidence that was “wholly irrelevant and inadmissible”.146 Stuart Smith LJ 
emphasised that trial is by judge, not by expert and also set out that the role of an expert in such cases is 
limited to the provision of the necessary scientific data derived from the factual evidence to enable the 
judge to form a view.147 It is perhaps unsurprising therefore that in Sinclair v Joyner, 148 an accident 
reconstruction expert’s opinion was abandoned by those instructing him, and subject to criticism by the 
court, after he had given oral evidence that he considered his role to be to “discover the facts and to use 
my expertise and experience to give an opinion as to what happened”. This misconception led him to 
offering speculative and admissible opinions.149 

In cases concerning professional negligence, including allegations of medical malpractice, the expert 
opinion will inevitably trespass into the territory of the ultimate issue as it will need to address whether 
or not the care/service provided accorded with the standards expected of a responsible body of skilled 
practitioners within the field.150 Experts in such cases, however, should not say (and not be asked) what 
they personally would have done if confronted with a similar situation.151 

In injury litigation, medical records are likely to feature prominently in the expert evidence. In general, 
the contents of the records will not be in dispute but there are occasions where the contents are cause for 
controversy. In such instances, it will be a matter for the court to weigh and test the evidence in the same 
fashion as it does other documentary evidence,152 although it may take as a starting point that a 
contemporaneous entry in a medical record by a medical practitioner was likely to be accurate.153 Medical 
experts may, however, be in a position to assist in the task of interpreting entries in records and their 

142 Daly [2013] EWHC 2618 (QB) at [10].
143 Subject to the discretion to exclude evidence pursuant to the Civil Evidence Act 1972 s.5(3).
144 Kennedy v Cordia (Services) LLP [2016] UKSC 6: “Thus while on occasion in order to avoid elusive language the skilled witness may have to 

express his or her views in a way that addresses the ultimate issue before the court, expert assistance does not extend to supplanting the court as 
decision-maker. The fact-finding judge cannot delegate the decision-making role to the expert” per Lord Reed and Lord Hodge at [49].

145 Davie v Edinburgh Corp (No.2) [1953] S.C. 34; [1953] S.L.T. 54: The duty of an expert is to “furnish the Judge or jury with the necessary 
scientific criteria for testing the accuracy of their conclusions so as to enable the Judge or jury to form their own independent judgment by the application 
of these criteria to the facts proved in evidence.” Per Lord President Cooper at 40. 

146 Liddell v Middelton [1996] P.I.Q.R 36; in Hinds v London Transport Executive [1979] R.T.R 103, the opinion was said to include no expert 
evidence, instead offering only arguments in favour of the claimant and providing argument that could be better advanced by counsel, per Lord Denning 
at 105; Carter v Boehm 97 E.R. 1162 (1766) 3 Burr. 1905 at [1913]/[1914] and [1918]: Evidence of “mere opinion … without the least foundation 
from any precedent or usage … is an opinion which, if rightly formed, could only be drawn from the same premises from which the Court and jury 
were to determine the cause … is improper and irrelevant in the mouth of a witness”. 

147 Liddell v Middleton [1996] P.I.Q.R 36; Also Miller v C&G Coach Services Ltd [2003] EWCA Civ 442 at [24]; In Taylor v Raspin [2022] EWCA 
Civ 1613; [2023] R.T.R. 19, the Court of Appeal reemphasised that primacy should be given to factual ahead of expert evidence in road traffic collisions 
and doubted the utility of opinion evidence regarding the general behaviour of motorists at [26] and [34]–[35].

148 Sinclair v Joyner [2015] EWHC 1800 (QB); [2015] R.T.R. 29. 
149 Sinclair [2015] EWHC 1800 (QB) at [48]–[55].
150 Bolam v Friern Hospital Management Committee [1957] 1 W.L.R. 582; [1955–95] P.N.L.R. 7; Care must still, however, be taken not to usurp 

the court’s function: in De Sana v Notaro [2020] EWHC 1031 (Ch) at [158]–[163]; [2021] 1 B.C.L.C. 366, questions to experts regarding the application 
of the Bolam test were noted to be acceptable whilst various others that posed questions of law were subject to heavy criticism. 

151 Hatch v Lewis 175 E.R. 1145; (1861) 2 F. & F. 467 at [475]; Midland Bank Trust Co Ltd v Hett, Stubbs & Kemp [1979] Ch. 384 at [402D]; [1978] 
3 W.L.R. 167; This principle is confined to cases where the conduct of a professional is at issue and where the point is being put to the expert practicing 
in the same profession: Kennedy v Cordia (Services) LLP [2016] UKSC 6 at [67].

152 Shaw v Stead [2019] EWHC 520 (QB) at [28]; [2019] 170 B.M.L.R. 174. 
153 Failes v Oxford University Hospitals NHS Trust [2020] EWHC 3333 (QB) at [33], applying Synclair v East Lancashire Hospitals NHS Trust 

[2015] EWCA Civ 1283; [2016] Med. L.R. 1. 
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accuracy when judged against the entirety of the record. Ultimately, however, if there is a factual dispute 
it will be a matter for the court to resolve and experts may be required to offer opinions based upon the 
alternative hypothesis. 
If sequential exchange of reports is taking place, the defendant’s report (which usually follows that of 

the claimant) should indicate whether or not the background contained in the claimant’s report is agreed 
and if not, explain why.154 Information adequately dealt with in the claimant’s report need not be repeated 
and the focus should be upon material areas of difference.155 If the evidence concerns matters of financial 
value (for instance reports from the quantum experts), the defendant’s report should contain a table showing 
both sets of figures and providing reasons for any difference in approach. 
Where the expert report is to be deployed in litigation allocated to the intermediate track, it should not 

exceed 20 pages in length, excluding necessary photographs, plans or academic/technical articles.156 

In a recent case featuring allegations of dishonesty, Cotter J was scathing in his criticism of some of 
the expert evidence advanced by the claimant. It was noted that experts are not part of the instructing 
parties’ team with the role of securing and maximising, or avoiding or minimising, a claim for damages. 
Although they owe a duty to exercise reasonable skill and care to those instructing them, they have, at all 
times, an overriding duty to help the court on matters within their expertise.157 It was also held that those 
whose main source of income consists of providing expert evidence should give a breakdown of their 
instructions as between claimants and defendants in their reports.158 

The focus of the report should be on analysis and opinion, without too much emphasis being placed 
upon history and factual narrative.159 Expert witnesses are expected, however, to conduct a fair review of 
the available documentary evidence. Those who adopt a selective approach designed to assist the party 
instructing them are likely to attract criticism from the court,160 and may be held in breach of both their 
duty to the court and the statement of truth, as per Cotter J in Muyepa: 

“The words ‘and complete’ [in the statement of truth] are there for a purpose. As set out above CPR 
35 PD 2.3 provides that experts should consider all material facts, including those which might detract 
from their opinions and CPR 35 PD 3.6(6) refers to the need to deal with any range of opinions on 
the matters covered within the report. The court should receive a comprehensive, objective analysis; 
including whether an alternative view to that held by the author is tenable. An expert must not solely 
pick out pieces of evidence or entries in documents which provide support for the conclusion he/she 
has reached whilst not addressing material that points, or may point, the other way. Where there is 
a contrary interpretation, analysis or view it should be set out in the report and it is a breach of the 
duties owed to the Court by an expert to leave such issues to be raised by an expert instructed by the 
other party.”161 

A fair review of raw material is essential where experts are addressing matters that are factually 
contentious, including where allegations of dishonesty are raised. In such instances, the courts will also 
look closely to see if experts are too willing to accept what they have been told at face value, and whether 
they have taken care to cross reference reports with the available material.162 Equally, and obviously, the 

154 Guidance for the Instruction of Experts in Civil Claims (Civil Justice Council, 2014), [63(a)].
155 Guidance for the Instruction of Experts in Civil Claims (Civil Justice Council, 2014), [63(b)].
156 CPR 28.14(3)(c).
157 Muyepa [2022] EWHC 2648 (KB) at [284].
158 Muyepa [2022] EWHC 2648 (KB) at [304].
159 Harman (A Child) v East Kent Hospitals NHS Foundation Trust [2015] EWHC 1662 (QB); [2015] P.I.Q.R. Q4: per Turner J in comments directed 

at the preparation of care reports in catastrophic injury cases. 
160 CCC [2023] EWHC 1770 (KB) at [80]/[81]/[82]; In PHJ v HMA [2023] 12 WLUK 637, the evidence of a care expert was rejected because she 

had not undertaken a fair and objective assessment of the relevant evidence. This included disregarding agreed neuropsychiatric opinion on an issue 
of causation and instead forming her own clinical opinion based upon a review of medical records: [66].

161 Muyepa [2022] EWHC 2648 (KB) at [290].
162 Williams-Henry [2024] EWHC 806 (KB) at [131]/[141]/[143]. 
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expert and those instructing them must be careful to ensure that experts are provided with access to all 
relevant material that might have a bearing upon their findings.163 If this does not happen promptly experts 
may be required at trial to produce at short notice a written addendum setting out their view on the material 
in question.164 

Experts, in particular medico-legal experts, are expected to address the issue of causation so that the 
court is properly advised about the extent to which injuries and needs arise from the tort.165 

In recent times, the court has had to grapple with the issue of recordings of examinations carried out 
by medico-legal experts, in the context of neuropsychological assessments. A covert recording of such 
an assessment was admitted in one case, despite the fact the court found the conduct of the claimant to 
have lacked courtesy and transparency.166 The court ruled in favour of admitting the evidence because it 
was relevant and of probative value. In obiter comments, Master Davison expressed the view that an 
industry wide protocol agreed by the Association of Personal Injury Lawyers (APIL) and the Forum of 
Insurance Lawyers (FOIL) governing the recording of medico-legal examinations was desirable. In 
Macdonald v Burton, 167 however, Spencer J declined to grant an order permitting the recording of an 
assessment by the defendant’s neuropsychologist on the basis that the assessment by the claimant’s expert 
had not also been recorded. It was said that granting the order would have resulted in an unlevel playing 
field. The court declined to lay down guidelines to govern the recording of such assessments but noted 
that due to the decision in Mustard, the British Psychological Society were looking to establish guidelines 
that would apply in assessments falling within their sphere. Spencer J also echoed the call for APIL and 
FOIL to work together to come up with a broader solution.168 

In some instances, an expert may require specific investigations, tests or examinations to be performed 
as part of the exercise of completing the report. In most instances, this will be straightforward and agreed 
but if a claimant refuses, the court will apply the following test to determine if it should stay, and ultimately 
strike out, a claim, in the face of continued opposition:169 

“First, do the interests of justice require the test which the defendant proposes? If the answer to that 
is in the negative, that is an end to the matter. If the answer is yes, then the court should go on to 
consider whether the party who opposes the test has put forward a substantial reason for the test not 
being undertaken; a substantial reason being one that is not imaginary or illusory. In deciding the 
answer to that question, the court will inevitably take into account, on the one hand, the interests of 
justice in the result of the test and the extent to which the result may progress the action as a whole; 
on the other hand, the weight of the objection advanced by the party who declines to go ahead with 
the proposed procedure, and any assertion that the litigation will only be slightly advanced if the test 
is undertaken. But, if the claimant, for example, has a real objection, which he articulates, to the 
proposed test, then the balance will come down in his favour.”170 

This test was recently examined in Clarke v Poole. 171 Here, a claimant’s claim for future losses in a 
substantial brain injury action, was stayed until she either agreed to undergo neurophysiological testing 

163 Guidance for the Instruction of Experts in Civil Claims (Civil Justice Council, 2014), [20] and [20(d)].
164 In Scarliffe v Brampton Valley Group Ltd [2023] EWHC 1565 (KB), the impact of the revised opinions from the experts in care and orthopaedics 

was to significantly reduce the value of the claim: [147]/[168]–[172]/[231(e) and (f)].
165 Williams-Henry [2024] EWHC 806 (KB) at [124]/[126]/[149]/[152].
166 Mustard v Flower [2019] EWHC 2623 (QB). The claimant had recorded the clinical examination with the expert’s consent, but consent was not 

provided in relation to the neuropsychological testing. The claimant asserted that recording of the latter was accidental. 
167 Macdonald v Burton [2020] EWHC 906 (QB) at [40]–[43].
168 Macdonald v Burton [2020] EWHC 906 (QB) at [36] and [44].
169 A stay or a strike out are the only remedies available. An order to compel an examination is not appropriate: Edmeades v Thames Board Mills 

[1969] 2 Q.B. 67 at [72] per Widgery LJ; [1969] 2 W.L.R. 668. An examination without the consent of a party would amount to a battery and might 
breach the right to privacy under the European Convention of Human Rights (ECHR) art.8: T. Hodgkinson and M. James, Expert Evidence, Law & 
Practice, 5th edn (London: Sweet and Maxwell, 2020), [23-003].

170 Laycock v Lagoe [1997] P.I.Q.R. P518 at 523; (1998) 40 B.M.L.R. 82. 
171 Clarke v Poole [2024] EWHC 1509 (KB). 
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to determine if she had myotonic dystrophy, or otherwise conceded that her damages should be assessed 
on the basis that she did. The court held that as well as asking the two questions set out in the above 
passage taken from Laycock,172 it was necessary also to embark upon a third step and balance the competing 
rights. This meant considering the defendant’s right to defend itself in the litigation as against the claimant’s 
right to personal liberty, giving particular weight to any concerns about the extent to which the procedure 
is invasive, painful, gives rise to discomfort or risks physical or psychological harm. The overarching 
question is whether it is just and proportionate to order a stay unless the testing proceeds, and any stay 
must do no more than is reasonably required to enable the defendant to properly defend the claim.173 

In some instances, a claimant may be reluctant to attend an examination by an opponent’s expert alone. 
The Court of Appeal has previously held that whilst there may be rare instances when it would be 
appropriate to allow a claimant’s own doctor to attend an examination, if there are concerns about this 
they would best met by the claimant being accompanied by a relative or friend, or in rare circumstances 
someone employed by the solicitors acting on their behalf.174 If the court is required to consider a request 
of this nature substantial reasons must be given, supported with witness evidence in appropriate cases.175 

There may be instances where a claimant is reluctant to be examined by a particular expert. If so, then 
any such objections must be supported by a good reason. A contention that the expert has a tendency to 
produce misleading reports was rejected by the Court of Appeal in Starr v National Coal Board176 although 
Scarman LJ said that a reasonable objection might involve a female asking to be examined by an expert 
of the same sex, or “where objection of a very personal character, in no way reflecting upon the competence 
or character of the doctor” was raised.177 

If the expert discovers a significant medical condition, unrelated to the matters of concern in the litigation, 
during an examination then no legal duty to notify the claimant of this arises, although the expert may 
wish to notify claimant’s treating doctors who could then follow things up.178 

If the claim is issued and proceedings are ongoing, the court will set a timetable including making 
provision for when expert reports must be served, the timing of questions and the holding of the joint 
discussion. A copy of the court order detailing the deadlines should be sent to the expert by the instructing 
party.179 Once an expert’s report has been disclosed, any party may use it as evidence at trial,180 and the 
principle that there is no property in a witness, applies also to experts,181 although this does not dislodge 
the principle that questions regarding matters covered by legal professional privilege would not be permitted. 
In criminal proceedings, experts have a positive duty to disclose anything capable of undermining their 

reliability, credibility or impartiality.182 It has been suggested that similar principles would also apply in 
civil cases183 although there is no evidence of this having gained traction to date. It might be thought that 
particular considerations relating to criminal proceedings, including the risk and consequences of a 
miscarriage of justice in a system heavily reliant upon public funding, may to some degree contribute to 
the need for such rule. 

172 i.e. first, do the interests of justice require the test proposed by the defendant? Secondly, has the claimant put forward a substantial reason which 
is not imaginary or illusory?

173 Laycock [1997] P.I.Q.R. P518 at [77]–[88] and [91]–[101].
174 Hall v AHA [1980] 1 W.L.R 481 at [492D] and [494F]; (1980) 124 S.J. 293. 
175 Hall [1980] 1 W.L.R 481 at [492D] and [491G].
176 Starr v National Coal Board [1977] 1 W.L.R. 63; (1976) 120 S.J. 720. 
177 Starr [1977] 1 W.L.R. 63 at [72A].
178 Megarity v DJ Ryan & Sons Ltd (No.1) [1980] 1 W.L.R 1237 at [1243]; (1980) 124 S.J. 498; GMC Guidance recommends seeking advice from 

the instructing party or the relevant defence organisation if the expert is unsure of what to do: General Medical Council, Providing witness statements 
or expert evidence as part of legal proceedings, [31].

179 PD35 para.8.
180 Civil Procedure Rules 1998 (SI 1998/3132) r.35.11. 
181 Harmony Shipping Co SA v Saudi Europe Line Ltd [1979] 1 W.L.R. 1380 at [1385] and [1386] per Lord Denning; [1980] 1 Lloyd’s Rep. 44. 
182 CPR r.19.3(3)(c). A list of examples of matters that should be disclosed includes: instances of adverse judicial comment; adverse disciplinary 

findings; of appeals having been allowed by reason of deficiency in the expert’s evidence; criminal convictions going to honesty/integrity/demonstrating 
a lack of respect for the justice system: Criminal Practice Directions 2015 Amendment No.8 [2019] EWCA Crim 495. 

183 Hodgkinson and James, Expert Evidence, Law & Practice, 5th edn (2020), [9-006] and [9-007]. 
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As the report is directed to the court and not the party instructing them, the expert should adopt 
appropriate language, that is measured, not combative and avoids gratuitous criticism. Where this is not 
observed experts can expect to be criticised and the court is likely to doubt the independence of the opinion 
offered.184 What matters is that the opinion is soundly and fairly based with reference to the underlying 
evidential material and reasonably and logically advanced. The report should be well presented, with 
appropriate sub-divisions and headings, with separate numbered paragraphs for ease of reading and cross 
referencing by the parties and the court. Technical and complex matters should be explained in lay terms, 
whilst assuming readers are capable of absorbing material of a technical nature.185 

Part 35 questions 
The process of putting questions to experts is governed by CPR 35.6 and any order made by the court.186 

Questions must be proportionate,187 may be put once only188 and must be put within 28 days of service of 
the expert’s report.189 It is not uncommon for the process to be determined by directions made at a procedural 
hearing. CPR 35.6 concerns questions put to an expert instructed by another party or a single joint expert190 

but this does not mean that a party is precluded from asking questions of their own expert.191 Unless the 
court provides otherwise, questions should be for the purpose of clarifying matters addressed in the report.192 

Although the term “clarification” is not defined, questions that amount to cross examination are generally 
not permissible unless the parties agree or the court grants permission under r.35.6(2)(c)(i).193 It is suggested 
in the White Book that questions requiring new tests or investigations or a significant expansion of the 
expert’s report would also go beyond what is permissible.194 In Mutch v Allen, 195 the claimant’s lawyers 
objected that questions put to their expert designed to elicit an opinion about the effect that wearing a 
seatbelt would have had upon the severity of the claimant’s injuries, went beyond mere clarification. The 
Court of Appeal, however, held that the questions were permissible as they addressed a point not covered 
in the report, fell within the expert’s expertise, and would contribute to a just disposal of the dispute.196 

In Wilson v Al-Khader, 197 the claimant was left in a persistent vegetative state due a “medical accident” 
and the defendant submitted questions to the claimant’s medical expert to elicit an estimate of life 
expectancy. The expert, upon advice from those instructing him, declined to answer ultimately citing 
reluctance due to the absence of historical medical records and the need for further information without 
which an estimate would be inaccurate. The Master’s refusal to require the expert to respond was upheld 
on appeal by HH Judge Gore KC who ruled that the questions were not within Pt 35 as they were not 
requests for clarification, but instead for “the expression of additional opinions”. Furthermore, it was not 
appropriate to go behind the expert’s reasoned refusal to respond until more information was provided. 
Without arguing that the decision to dismiss the appeal was incorrect, it is, however, suggested, with 
respect to the Learned Judge, that questions requiring an expert to provide answers that involve offering 
an opinion on a matter not addressed can fall within r.35.6. Otherwise, parties could deliberately leave 

184 Palmer v Mantas [2022] EWHC 90 (QB) at [79]/[81]/[83]; [2022] Med. L.R. 97. The Guidance reminds experts to always maintain professional 
objectivity and impartiality: Guidance for the Instruction of Experts in Civil Claims (Civil Justice Council, 2014), [49].

185 Hodgkinson and James, Expert Evidence Law & Practice, 5th edn (2020), [9-011].
186 Civil Procedure Rules 1998 (SI 1998/3132) r.35.6(2)(c)(i).
187 Civil Procedure Rules 1998 (SI 1998/3132) r.35.6(1). 
188 Civil Procedure Rules 1998 (SI 1998/3132) r.35.6(2)(a). 
189 Civil Procedure Rules 1998 (SI 1998/3132) r.35.6(2)(b). 
190 Civil Procedure Rules 1998 (SI 1998/3132) r.35.6(1).
191 Stallwood v David [2006] EWHC 2600 (QB) at [30]; [2007] R.T.R. 11. 
192 Civil Procedure Rules 1998 (SI 1998/3132) r.35.6(2)(c).
193 Mustard [2019] EWHC 2623 (QB) at [35].
194 White Book (London: Sweet and Maxwell), para 35.6.1. 
195 Mutch v Allen [2001] EWCA Civ 76; [2001] C.P. Rep. 77. 
196 Mutch [2001] EWCA Civ 76 at [21] and [24].
197 Wilson v Al-Khader [2015] EWHC 4240 (QB) at [8]–[9]. 
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issues unaddressed in a report and then object to questions about them as being beyond the scope of r.35.6. 
Such an interpretation also appears contrary to the reasoning underlying Mutch. 
In the fast-track and intermediate-track, however, where the bar for admitting oral evidence from experts 

is higher, questions that involve cross examination are more likely to be permissible.198 

It is undesirable for a questioning party to meet concerns about the onerous nature or the scope of 
questions by suggesting that experts reach their own value judgment about proportionality or the 
appropriateness of responding. Issues of that nature are for the lawyers to resolve, and failing that, the 
court.199 Illustrating the duty they have to the court, experts may seek directions from the court regarding 
their function, including in relation to answering written questions.200 They must, however, guard against 
accidentally sharing with the court information that is covered by privilege should they take this step.201 

The Guidance recommends that any such request is sent to the instructing party seven days before it is 
sent to the court, and four days beforehand to all other parties.202 

There is no requirement for the questions to be sent to the instructing party for the purposes of sending 
them on to the expert, but if they are sent direct, a copy of the questions must be sent simultaneously to 
all other parties.203 Responsibility for the expert’s fee falls to the instructing, as opposed to the questioning 
party, but this does not alter the question of recoverability as part of the costs at the conclusion.204 

Answers to questions form part of the expert’s report.205 If the expert fails to respond to questions, the 
court has the power to prevent the party who seeks to call the expert from relying upon their evidence,206 

or order that the expert’s fees cannot be recovered from another in the litigation.207 Unless the court 
stipulates a deadline by order the rules do not provide a timescale for a response, 28 days is, however, 
suggested as reasonable in the White Book.208 

Furthermore, if questions are put and not answered satisfactorily, the party who submitted the questions 
may be granted the opportunity to challenge the expert’s opinion in closing submissions even if the expert 
has not been cross-examined, provided the questions are sufficiently focused on the matters being addressed. 
This may bring cost saving advantages where calling the expert might otherwise give rise to disproportionate 
costs.209 

Joint statement 
The power to order a discussion between experts is contained in r.35.12. Consistent with the overriding 
objective,210 and the court’s duty of active case management,211 the intention underlying this power is to 
ensure issues are identified, disputes resolved where possible and narrowed if not, and to thereby save 
time and costs. 
By virtue of r.35.12(4), the content of the discussion between the experts cannot be referred to at trial 

unless the parties agree. It is, in effect, a without prejudice discussion. The purpose of the discussion is 
to identify the issues and reach agreement where possible212 although the court retains the power to specify 

198 Kemp & Kemp: Personal Injury Law, Practice and Procedure (London; Sweet and Maxwell), [23-048].
199 Mustard [2019] EWHC 2623 (QB) at [36]; Guidance for the Instruction of Experts in Civil Claims (Civil Justice Council, 2014), [69].
200 Civil Procedure Rules 1998 (SI 1998/3132) r.35.14. An example of this having occurred is Mustard [2019] EWHC 2623 (QB) at [36].
201 King’s Bench Guide 2024 (Courts and Tribunals Judiciary, March 2024), para.10.54.
202 Guidance for the Instruction of Experts in Civil Claims (Civil Justice Council, 2014), [28].
203 PD35 para.6.1.
204 PD35 para.6.2.
205 Civil Procedure Rules 1998 (SI 1998/3132) r.35.6(3).
206 Civil Procedure Rules 1998 (SI 1998/3132) r.35.6(4)(b)(i).
207 Civil Procedure Rules 1998 (SI 1998/3132) r.35.6(4)(b)(ii).
208 White Book (London: Sweet and Maxwell), para 35.6.1. 
209 Griffiths v TUI UK Ltd [2023] UKSC 48 at [67].
210 Civil Procedure Rules 1998 (SI 1998/3132) r.1.1. 
211 Civil Procedure Rules 1998 (SI 1998/3132) r.1.4. 
212 Civil Procedure Rules 1998 (SI 1998/3132) r.35.12(1); Guidance for the Instruction of Experts in Civil Claims (Civil Justice Council, 2014), 

[71]. 
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the issues to be discussed.213 The non-binding and without prejudice nature of the discussion between the 
experts is reflected in r.35.12(4) and (5) which together preclude reference to the content of the discussions 
at trial, and prohibit any agreement reached from having binding effect, absent the agreement of the 
parties.214 The non-binding nature of the joint statement does not, however, effect its admissibility as 
evidence at trial215 and, in practical terms, if an issue has been agreed by the experts, any party dissatisfied 
by that will find it a very difficult problem to shift evidentially. 
The Practice Direction provides further guidance regarding the joint statement.216 It stipulates that unless 

the court orders so, or the parties and experts agree, the discussions are not to be attended by legal 
representatives or the parties.217 If legal representatives do attend they are to avoid intervention unless to 
respond to questions from the experts or advise upon the law,218 and the experts may still hold part of the 
discussion separately if they wish.219 

In Hubbard v Lambeth, Southwark & Lewisham HA, 220 Hale LJ, as she then was, mooted the idea that 
a legally qualified independent neutral moderator with litigation experience in the relevant field might be 
brought into chair discussions in cases of appropriate complexity.221 No order to that effect was made but 
it was proposed that the Rules Committee consider introducing something to that effect. The parties had, 
however, agreed that the meeting should be tape recorded as the experts for the claimant were concerned 
about discussing in a closed forum the conduct of a pre-eminent specialist well known to all of those 
giving evidence in the proceedings.222 

Experts do not require the authority of the parties to sign a joint statement,223 emphasising their duty to 
the court. If an expert alters their opinion significantly, an addendum report explaining the change of 
opinion should be provided.224 This may be of assistance to the instructing party in understanding how the 
development has come about. Whilst it is possible for an expert to recant from opinion offered in a joint 
statement, doing so will risk damage to their credibility.225 The fact an expert changes their opinion in the 
joint statement, however, might be regarded more as a strength than a weakness.226 Where there is a change 
of opinion arising from a joint statement instructing parties should take care to ensure that other experts 
involved are made aware of this promptly so that this can be accounted for. This will be particularly 
important where the change of view comes from an expert upon whose opinion the other experts depend 
for the views they express.227 A failure to act promptly in this regard will attract the court’s criticism and 
is in breach of the overriding objective.228 

In multi-track cases, the lawyers are expected to produce an agenda identifying the issues to be covered 
in the joint discussion.229 Providing questions to be addressed might prove helpful.230 Instructing parties 
are expected to do their best to agree a single agenda and the courts have indicated that a failure to achieve 

213 Civil Procedure Rules 1998 (SI 1998/3132) r.35.12(2).
214 See Robin Ellis Ltd v Malwright Ltd [1999] C.P.L.R. 286 (TCC); [1999] B.L.R. 81 and the discussion there concerning the principle that experts 

are powerless to bind those instructing them at without prejudice meetings.
215 Robin Ellis Ltd v Malwright Ltd [1999] C.P.L.R. 286 (TCC); the Guidance warns parties to give careful consideration before refusing to be bound 

by any such agreement, and to be prepared to explain any such refusal should it become relevant to the issue of costs: Guidance for the Instruction of 
Experts in Civil Claims (Civil Justice Council, 2014), [82].

216 PD35 para.9.
217 PD35 para.9.4.
218 PD35 para.9.5(i).
219 PD35 para.9.5(ii).
220 Hubbard v Lambeth, Southwark & Lewisham HA [2001] EWCA Civ 1455; [2001] C.P. Rep 117. 
221 Hubbard [2001] C.P. Rep 117 at [29]–[30].
222 Hubbard [2001] C.P. Rep 117 at [6]–[12].
223 Robin Ellis [1999] C.P.L.R. 286 (TCC); PD35 para.9.7.
224 PD35 para.9.8.
225 Denton Hall Legal Services v Fifield [2006] EWCA Civ 169 at [27] and [36]; [2006] Lloyd’s Rep. Med. 251. 
226 Transco Plc v Griggs [2003] EWCA Civ 564 at [24]; (2003) 147 S.J.L.B. 507; cf. Scarliffe [2023] EWHC 1565 (KB) at [119].
227 In Scarliffe [2023] EWHC 1565 (KB), a change in the opinion of the orthopaedic expert was not communicated to the pain expert promptly with 

the result that the latter’s view shifted markedly during trial: [145]–[147].
228 Scarliffe [2023] EWHC 1565 (KB) at [146].
229 Guidance for the Instruction of Experts in Civil Claims (Civil Justice Council, 2014), [75].
230 Guidance for the Instruction of Experts in Civil Claims (Civil Justice Council, 2014), [76]. 
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this might result in adverse costs consequences.231 In clinical negligence cases, the Royal Court of Justice 
(RCJ) model directions contain specific requirements in relation to the agreement, preparation and timing 
of agendas which involve reference to the Bolam test232 in the preamble. It also warns lawyers that any 
disagreement regarding the agenda should be on matters of real substance and not semantics or on matters 
that the experts can resolve at the discussion. If agreement is not, however, possible, two agendas should 
be used but the questions in each should be numbered sequentially. It also suggests that the agenda includes 
a comprehensive list of documents each expert has seen.233 

Experts should approach the exercise constructively and independently rather than under the direction 
of those instructing them.234 The process is governed by the overriding objective and the parties should be 
mindful of both the need for proportionality and to save expense.235 If an expert fails to engage in the joint 
statement process in a constructive fashion, the court may revoke permission to rely upon that expert’s 
evidence, leaving the instructing party in default to make an application for relief from sanction.236 Experts 
must also avoid pressuring one another to agree issues. If such an allegation is made, then before raising 
the issue with the court a party must first put it to the experts by questioning so that they may be given an 
opportunity to respond.237 

The purpose of the joint statement is to provide assistance to the court. It should promote the trial judge’s 
understanding of the key issues and the position of each expert on those issues.238 It should not descend 
into cross examination, nor should it be a proving ground for the parties’ respective cases.239 The objective 
of the joint statement is to not simply repeat what was said in the initial report but to provide a forum for 
engagement upon the issues between the experts, in the hope of narrowing the areas of contention.240 

In BDW Trading Ltd v Integral Geotechnique (Wales) Ltd, 241 it was held that it was a serious transgression 
of what was acceptable practice for an expert to send a draft of a joint statement to the party instructing 
them for the purposes of seeking feedback, and then subsequent revision of the substantive content. It 
was, however, acceptable for an expert to send a draft of the joint statement to the instructing lawyer but 
legal advisors should only in exceptional circumstances invite the expert to amend the statement where 
there is a concern that it has been infected by some material misunderstanding of law or fact. If that is to 
happen, however, that should be done openly, thus providing opportunity for others to discourage any 
attempt by a party dissatisfied with the content of the joint statement to seek to re-open the discussion.242 

The expectation that such issues are raised openly, both in BDW Trading Ltd and in the Technology 
and Construction Court Guide (the TCC Guide),243 does not, however, mean that communications with 
experts during the joint discussion stage are not covered by privilege. Such privilege is preserved unless 
the expert has failed to state the substance of all material instructions, in which case r.35.10(4) might be 

231 Welsh v Walsall Healthcare NHS Trust [2018] EWHC 1917 (QB) at [36]; In Saunders v Central Manchester University Hospitals NHS Foundation 
Trust [2018] EWHC 343 (QB); [2018] Med. L.R. 287, Yip J warned that the agreement of agendas required the parties to adopt a common sense and 
collaborative approach and that it should not become a battleground: [34]–[35].

232 Bolam [1957] 1 W.L.R. 582.https://www.justice.gov.uk/courts/procedure-rules/civil/standard-directions/docs/mt-model-orders/sd-clinical 
-negligence-rcj-annotated-jan-2022-003.doc

233 “Model Directions for Clinical Negligence Cases (2012)—Before the Clinical Negligence Masters” (annotated version January 2022), . 
234 Mayr v CMC Cameron McKenna Nabarro Olswang LLP [2018] EWHC 3669 (Comm) at [2]–[3]; Merit Merrell [2018] EWHC 1577 (TCC) at 

[237(4)].
235 Merit Merrell [2018] EWHC 1577 (TCC) at [237(4)].
236 Mayr [2018] EWHC 3669 (Comm) at [16]–[17].
237 Fetaj v Cohen [2019] EWHC 2803 (Ch) at [17].
238 Aderounmu v Colvin [2021] EWHC 2293 (QB) at [61]; [2021] Med. L.R. 616. 
239 Aderounmu [2021] EWHC 2293 (QB) at [61]–[77].
240 Mayr [2018] EWHC 3669 (Comm) at [4].
241 BDW Trading Ltd v Integral Geotechnique (Wales) Ltd [2018] EWHC 1915 (TCC); [2019] T.C.L.R. 1. 
242 BDW Trading Ltd [2018] EWHC 1915 (TCC) at [18]; Note this reflects the Technology and Construction Court Guide (Courts and Tribunals 

Judiciary, October 2022), para.13.6.3 but the editors of the White Book regard it as a representative of good practice of general application at [para.35.12.2]; 
See also Frasers Group Plc v Saxo Bank AS [2024] EWHC 188 (Comm) at [11]; In Dana UK [2021] EWHC 1413 (TCC), evidence of an extensive 
flow of information between a party and experts during the period of the joint discussions emerged during the court of the trial, including the holding 
of meetings. The court held that the restriction on communications with the experts was not limited to solicitors but applied also to the parties at 
[74]–[80]. This and other breaches led to permission to rely upon the experts being revoked on the seventh day of trial. 

243 Technology and Construction Court Guide (Courts and Tribunals Judiciary, October 2022), para.13.6.3. 
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engaged meaning the court may order disclosure of relevant communications. This, however, may not 
become clear until the expert is cross examined, in which case an application for disclosure might best be 
dealt with by the trial judge, especially if the issue is raised close to trial.244 The author suggests below 
that there is merit in reviewing this. 
A recent addition to the King’s Bench Guide makes it clear that whilst it is permissible for legal advisers 

to identify the issues to be addressed in the joint statement, they should not engage in either negotiating 
the outcome, nor the drafting of it. An invitation to amend a joint statement by a legal advisor should only 
be made in exceptional circumstances and “where there are serious concerns that the court may 
misunderstand or be misled by the terms” of the document. Furthermore, when such an occasion arises 
any “such concern should be raised with all the experts involved”.245 

Where an instructing party and an expert disregard the obligation to refrain from confidential coordination 
in the preparation of the substantive content of the joint statement, this calls into question the expert’s 
ability to act independently and in accordance with their duty to the court. This could result in permission 
to rely upon the expert being revoked.246 It may also result in the expert being cross examined upon any 
such communications with the instructing party’s legal team that an opponent becomes aware of.247 If 
interference with the joint statement process comes to light at a point when there is not enough time 
available before trial for the offending party to secure the services of a new expert, the court may still 
revoke permission to rely upon the evidence of the expert in question, leaving the party to go to trial 
without the ability to call expert opinion.248 If, however, any interference comes to light at time when the 
trial has not been listed or where the party would not be compensated sufficiently by having the ability 
to bring a claim against their own solicitors for having breached the requirements of the process,249 or 
where the new expert can report in time so as not to delay the trial,250 the court might be persuaded to grant 
permission to rely upon a new expert in substitution. Lawyers who have interfered with the joint statement 
process, however, will be expected to offer frank admissions of their conduct to the court along with 
disclosure of full information before indulgence is granted.251 The defaulting party is also likely to be 
required to pay the costs incurred on the indemnity basis.252 

This line of recent cases indicates that the joint statement process risks becoming a new battleground 
and that the underlying principles are either not fully understood, or perhaps not fully respected. It might 
be time to reexamine the applicable rules therefore and some suggestions for this are provided below. 
The Guidance warns parties not to instruct experts to avoid or defer reaching agreement on any matter. 

Experts are not permitted to accept instructions to that effect.253 For good measure, the Guidance 
recommends that as well as containing a recital to the effect that the experts recognise their duties, the 
joint statement should include an express statement that the experts have not been instructed to avoid/defer 
reaching agreement on any issue.254 

Wherever practicable, instructing parties should seek to agree instructions to experts and ensure that 
they receive the same factual material.255 The Guidance also makes specific provision regarding access to 
information256 and draws attention to the power of the court to order that one party who enjoys access to 

244 Frasers Group [2024] EWHC 188 (Comm) at [6] and in postscript.
245 King’s Bench Guide 2024 (Courts and Tribunals Judiciary, March 2024), para.10.48.
246 Andrews v Kronospan Ltd [2022] EWHC 479 (QB) at [31]–[34].
247 Pickett [2022] EWHC 2226 (TCC) at [78] and [95].
248 Glover v Fluid Structural Engineers and Technical Designers Ltd [2024] EWHC 1257 (TCC) at [73].
249 Andrews [2022] EWHC 479 (QB) at [35].
250 Glover [2024] EWHC 1257 (TCC) at [74(b)].
251 Glover [2024] EWHC 1257 (TCC) at [74(d)] and [77].
252 Glover [2024] EWHC 1257 (TCC) at [42]–[43].
253 Guidance for the Instruction of Experts in Civil Claims (Civil Justice Council, 2014), [77].
254 Guidance for the Instruction of Experts in Civil Claims (Civil Justice Council, 2014), [80].
255 Guidance for the Instruction of Experts in Civil Claims (Civil Justice Council, 2014), [21].
256 Guidance for the Instruction of Experts in Civil Claims (Civil Justice Council, 2014), [30]–[33]. 
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information that is not reasonably available to another to (a) file a document recording such information 
at court; and (b) serve it on the other party.257 

Consultation with lawyers 
The first of the key principles taken from The Ikarian Reefer258 requires that expert evidence should be 
the independent product of the expert uninfluenced as to form or content by the exigencies of litigation.259 

Consultation between experts and legal advisers is, however, entirely proper.260 The degree of consultation 
that is appropriate will depend upon the nature of the claim, the expertise of the witness and other relevant 
circumstances of the case.261 

Amendments to reports may become necessary following conferences with lawyers or other experts. 
This is entirely legitimate provided experts are not required to amend, expand, or alter a report in a manner 
which distorts their true opinion, or does not accord with their views. Revisions designed to ensure accuracy, 
clarity, internal consistency, completeness and relevance to the issues are acceptable.262 Conferences 
provide an important opportunity to test and probe the expert’s opinion. It is far better to learn here than 
at trial if the expert is not supportive of a client’s pleading. 
The editors of the authoritative263Phipson on Evidence264 contend that the first of the principles enunciated 

by Cresswell J in The Ikarian Reefer should not be read too literally: 

“Nothing is more useless than undirected evidence. An expert whose views were not conditioned by 
the shape of the litigation in which his report was required would be unable to provide a report of 
any use whatever. As the CPR recognizes, experts must direct their minds to the issues in the case 
and not to general theoretical problems. This means that … there must be close liaison between the 
expert and his client’s lawyers.” 

They go on to note, it is suggested entirely fairly, that it is wrong to assume that partiality in an expert’s 
opinion is necessarily the result of consultation with lawyers. In practice, the conference with experts 
often requires the legal team to spend time persuading the expert to express their view in more measured 
and objective terms consistent with their duty to the court: 

“Legals advisers experienced in cases where expert evidence is important know well how 
counter-productive the partiality (whether real or only apparent) of an expert may be … an expert 
who produces an unbalanced report is vulnerable in cross-examination.”265 

Another authoritative practitioner’s text, Expert Evidence: Law and Practice, emphasises that lawyers 
must not devise facts or opinions for experts to include in their reports. It is, however, acceptable to invite 
experts to correct material errors of fact, address legally relevant issues, not address matters falling out 

257 Guidance for the Instruction of Experts in Civil Claims (Civil Justice Council, 2014), [32]; CPR 35.9. 
258 The “Ikarian Reefer” [1993] 2 Lloyd’s Rep. 68; PD35 para.2.1.
259 Whitehouse v Jordan [1981] 1 W.L.R. 246 at 256/257 per Lord Wilberforce; (1981) 125 S.J. 167. 
260 Whitehouse [1981] 1 W.L.R. 246. 
261 Medimmune Ltd [2011] EWHC 1669 (Pat) at [108]. A high level of instruction is unusually required of experts in, e.g. patent litigation due to 

the highly technical nature of the evidence and, typically, the lack of experience of giving evidence that the expert will have: [109]–[110].
262 Guidance for the Instruction of Experts in Civil Claims (Civil Justice Council, 2014), [65]; In Scarliffe [2023] EWHC 1565 (KB), the evidence 

of a care expert was subject to heavy criticism because it was littered with obvious mistakes and omissions and had not been properly stress tested 
with the result that significant parts of a very large care claim could not be justified: [167]–[176] and [252]–[253]; In ABC [2023] EWHC 986 (KB), 
the expert’s change of opinion was stark with the result that the party calling them withdrew reliance upon their evidence: [155]–[161]. At the subsequent 
costs hearing, the court’s concerns with the expert included the fact the opinion appeared not to have been sufficiently tested before the decision was 
taken to rely upon it. This was a factor taken into account when ordering the claimant to make a contribution to the defendant’s costs: ABC [2023] 
EWHC 1337 (KB) at [59]–[62].

263 Extracts cited with approval by Court of Appeal (per Irwin LJ) in EXP v Barker [2017] EWCA Civ 63 at [49] and the Supreme Court per Lord 
Hodge in Griffiths v TUI UK Ltd [2023] UKSC 48 at [42]–[43] and [70(i)].

264 Phipson on Evidence, 20th edn (2023), [33]–[28].
265 Phipson on Evidence, 20th edn (2023), [33]–[29]. 
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with their expertise, comment upon new material as it comes available and to suggest presentational 
changes which might include providing a form of wording. This, however, is subject to making it clear 
to the expert that they are free to accept or reject the suggestion, and this would only be appropriate where 
the objective is not to devise any facts or opinions for adoption.266 

A regular topic for consultation with experts in injury litigation concerns matters of forecasting, for 
instance, the likelihood and nature of degeneration, life expectancy, long term employment prospects and 
the requirement for care at different stages in future. The costs associated with future problems are also 
the focus of attention. It is perhaps understandable that experts in some fields are reluctant to offer these 
opinions until directly asked, or pressed to do so even, given the inherent uncertainty involved in the 
forecasting exercises. For lawyers involved in injury litigation at the quantum phase, however, answers 
to these questions are essential to understanding the correct value of the claim. The lawyers will also 
demand a degree of precision that experts might consider is unsuited to the task. 
Experts may also find that they are required to express their view in a fashion consistent with the 

applicable standard of proof, or, in professional negligence cases, that properly account for the relevant 
duty of care. 
Another focus of attention in conference might be historical features that will assist in erecting a causation 

barrier to the recovery of damages, or considering matters of causation more generally to ensure that the 
opinion covers the key issues that will inform the court’s findings on evidential matters. 
In catastrophic injury claims, there will be a wide range of experts all giving opinions on different but 

related issues. Some experts may have to produce multiple reports as the rehabilitation process progresses, 
or stalls as the case may be. In addition to relevant medical experts, input may be required from experts 
in accommodation, care, occupational therapy, physiotherapy, prosthetics, assistive technology, court of 
protection and financial advice. In conference, the legal team must harness all this evidence and work to 
ensure that it is directed to the issues and the key evidence. The level of consultation between experts and 
lawyers in such instances will be commensurately higher. All of this is entirely legitimate and ensures 
that the expert evidence serves the requirements of the overriding objective by being focussed on the 
issues and thus delivered proportionately. To enable the court to deal with the case justly, however, the 
opinions offered must be the expert’s own, provided objectively and impartially, and the legal team must 
take care not to influence that.267 As Lord Wilberforce noted in Whitehouse v Jordan, when lawyers 
successfully influence an expert to adopt an opinion that is not one they properly hold: “the evidence is 
likely not only to be incorrect, but self-defeating.”268 

When the boundaries are not respected the consequences will be serious. In Dana UK Axle Ltd v 
Freudenberg FST GmbH, 269 the court revoked permission for the defendant to rely upon the reports of 
three technical experts on the seventh day of trial. Evidence emerged of the experts putting themselves at 
the disposal of the party, in frequent communication with them directly and setting out to provide evidence 
tailored to the client’s requirements. There was also evidence of secret site visits and tests that were kept 
out the knowledge of the claimant, its legal representatives and their experts.270 

Giving evidence 
Those instructing experts have a duty to ascertain their availability for trial and keep them informed of 
the arrangements, including if the case settles.271 Experts have a duty to provide details of availability and 

266 Hodgkinson and James, Expert Evidence, Law & Practice, 5th edn (2020), [9–021]; See also C. Hollander KC, Documentary Evidence, 14th edn 
(London: Sweet and Maxwell, 2021), [31]–[16]: “Experts are expected to assist the court first and their clients second.” 

267 Medimmune Ltd [2011] EWHC 1669 (Pat) at [111].
268 Whitehouse [1981] 1 W.L.R. 246 at 256/257.
269 Dana UK [2021] EWHC 1413 (TCC).
270 Dana UK [2021] EWHC 1413 (TCC) at [82] and [93]–[94].
271 Guidance for the Instruction of Experts in Civil Claims (Civil Justice Council, 2014), [84]–[87]. 
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have an obligation to attend court, whether or not they have been served with a witness summons.272 If 
there are difficulties in fixing hearings on a date convenient to all, parties must be ready to explain why 
experts are unavailable. As Lord Woolf MR put it: 

“if they hold themselves out as practicing in the medico-legal field doctors must be prepared to 
arrange their affairs to meet the commitments of the courts where this is practical. If there is no 
agreement as to the dates which are acceptable to the court, the lawyers for the parties must be in a 
position to give reasons why certain dates are not convenient to doctors.”273 

The question of whether or not oral evidence is required will usually be determined at the Pre-trial 
Review in substantial cases, or otherwise after listing questionnaires are filed,274 or at the case management 
conference. The court has a general discretion in multi-track cases. If there are material differences of 
opinion,275 it is justified on the grounds of proportionality and the court will benefit from oral evidence, 
permission for this is likely to be granted. Oral evidence would also be required if the factual evidence 
may not accord with the assumptions upon which the opinion is based. All relevant assumptions should 
therefore be considered to avoid the risk and expense of unnecessary expert attendances. 
Different considerations apply in the fast and intermediate track where oral evidence will not be permitted 

unless it is necessary to do so in the interests of justice, in effect creating a presumption against oral 
evidence from experts.276 

The expert’s opinion must be based upon the facts proven and so it will often be necessary for them to 
attend at least some of the lay evidence and relevant expert testimony too.277 This requires careful 
consideration in advance and will need to be reflected in any budget set by the court. 
Instructing parties are likely to want to summons an expert to secure their attendance at trial. This should 

not be seen as a hostile act, but intended to simply ensure the expert has been booked to attend and avoid 
diary clashes. The power to compel an expert witness to attend was confirmed by the Court of Appeal in 
Society of Lloyd’s v Clementson (No.2). 278 Save in exceptional circumstances, a party cannot get around 
the obligation to pay an expert by using a witness summons to compel an expert’s attendance at trial.279 

The court has the power to permit evidence to be given by video-link280 where appropriate. Typically, 
all factual evidence is heard, and the expert evidence follows. The running order will generally appear in 
a timetable filed around the time of the pre-trial review281 or when filing pre-trial checklists.282 At this stage, 
instructing parties and experts can begin to consider more carefully when experts will be required to attend 
trial for the purposes of hearing and giving evidence. 
If an expert’s opinion alters, then this should be reflected in the written evidence before trial.283 It often 

takes a considerable time before a catastrophic injury claim reaches trial and the need to ensure the experts 
have the benefit of an up to date examination should not be overlooked, otherwise the evidence might be 
viewed as out of date and thus of limited assistance to the court.284 Where there are developments in a 
claimant’s condition not catered for within an opinion this should be addressed promptly by the relevant 

272 Guidance for the Instruction of Experts in Civil Claims (Civil Justice Council, 2014), [85]–[86].
273 Matthews v Tarmac Bricks & Tiles Ltd [1999] C.P.L.R. 463 CA; (2000) 54 B.M.L.R. 139. 
274 PD 29 para.9.2(4).
275 Rengasamy v Homebase Ltd [2015] EWHC 618 (QB) at [4].
276 Civil Procedure Rules 1998 (SI 1998/3132) r.35.5(2) and PD28 para.7.2(4)(b); Permission may also be granted on the condition that the experts 

hold a without prejudice meeting and file a report of their discussion: PD28 para.7.2(4)(c).
277 In Sinclair [2015] EWHC 1800 (QB), the failure of an accident reconstruction expert to be present when the factual evidence was given was 

noted to have put the expert at a disadvantage and underscored other concerns as to the reliability of his opinion, at [51].
278 Society of Lloyd’s v Clementson (No.2) [1996] C.L.C 1205 CA, the factors to be taken into account were also set out at [1209] per Staughton LJ. 
279 Brown v Bennett [2000] 10 WLUK 390. 
280 Civil Procedure Rules 1998 (SI 1998/3132) r.32.3. 
281 Civil Procedure Rules 1998 (SI 1998/3132) r.29.8. 
282 PD28 para.7.2(2)(b) and PD29 para.9(2)(b). 
283 CCC [2023] EWHC 1770 (KB) at [88]. 
284 CCC [2023] EWHC 1770 (KB) at [87]–[93]. 
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experts for both sides before trial. In Muyepa, the claimant’s care expert was criticised for failing to 
reassess her calculations to account for the evidence of the claimant and his wife which had been given 
earlier in the trial (respectively, ten and five days before the expert gave evidence).285 

Experts should also take care to ensure that opinions they express are soundly based upon underlying 
material that stands up to scrutiny. In an action for clinical negligence, Choudhury v South Central 
Ambulance Service NHS,286 both sides had called evidence from highly regarded experts in the field of 
stroke management. The claimant alleged that negligence in the administration of aspirin and stroke care 
led to avoidable deterioration and the ultimate development of locked-in syndrome. In finding against the 
claimant, the court noted that the opinion of the claimant’s expert had evolved over time, and whilst that 
of itself was not necessarily problematic, the failure to revisit the earlier reports and clarify his new position 
prior to the hearing, and instead only do so whilst giving evidence, did raise difficulty.287 The court 
emphasised that clarity and consistency between the written and oral evidence was of particular importance 
when it came to the evaluation of expert evidence, especially in a complex case.288 Similarly, in Woods v 
Doncaster and Bassetlaw Teaching Hospitals NHS Foundation Trust, 289 the fact an expert had not relied 
upon a legible cardiotocograph (despite one being available) when reporting in a birth injury case led to 
him offering a view on it for the first time in oral evidence, leaving the court with concerns that the opinion 
offered had not received appropriate thought and consideration.290 

In general terms, if any aspect of an expert’s opinion is to be disputed, then it must be challenged under 
cross-examination. If it is not, then the requirements of a fair trial would not be adhered to if a party was 
nevertheless permitted to challenge the evidence in closing submissions.291 Experts can expect to be cross 
examined regarding their impartiality and independence. Speculative questions designed to imply conduct 
of an improper nature, however, should not be advanced without being canvassed beforehand, so that 
there is a proper opportunity to deal with them.292 It is not uncommon for experts to find themselves being 
criticised by the courts for failing to adhere to their duties. It has been held, however, that before taking 
such a step the court should be satisfied that the fault lies with the expert, rather than the instructing party.293 

The Court of Appeal has emphasised that a judge must give sufficient reasons for preferring the evidence 
of one expert to another and that failure to do so may provide grounds for an appeal.294 In another Court 
of Appeal decision, by dissenting yet authoritatively stated judgment, Bingham LJ stated that “a coherent 
reasoned opinion expressed by a suitably qualified expert should be the subject of a coherent reasoned 
rebuttal, unless it can be discounted for other good reason”.295 

Lord Phillips MR reflected upon this in English v Emery Reimbold & Strick Ltd296 stating that: 

“this does not mean that the judgment should contain a passage which suggests that the judge has 
applied the same, or even a superior, degree of expertise to that displayed by the witness. He should 

285 Muyepa [2022] EWHC 2648 (KB) at [302(d)].
286 Choudhury v South Central Ambulance Service NHS [2015] EWHC 1311 (QB).
287 Also Merit Merrell [2018] EWHC 1577 (TCC) at [237(5)].
288 Choudhury [2015] EWHC 1311 (QB) at [69]; even where the data leading to the change of opinion emerges shortly before trial, leaving no 

opportunity to produce a supplemental report, an expert would be expected to raise the change of opinion at the outset of their evidence, rather than 
leaving it to be extracted during cross examination: ECU Group Plc v HSBC Bank Plc [2021] EWHC 2875 (Comm) at [110]–[113].

289 Woods v Doncaster and Bassetlaw Teaching Hospitals NHS Foundation Trust [2024] EWHC 1432 (KB).
290 Woods [2024] EWHC 1432 (KB) at [61]–[66].
291 Griffiths v TUI UK Ltd [2023] UKSC 48 at [70] although there are exceptions to this rule as set out by Lord Hodge at [70(vii-iii)]; applied Bruder 

v Red Sea Holidays UK Ltd unreported, 4 April 2024, Wrexham County Court per HH Judge Humphreys: [21]–[26].
292 Hamad M Aldrees v Rotex Europe Ltd [2019] EWHC 574 (TCC) at [69]–[76]; [2019] T.C.L.R. 3. 
293 Medimmune Ltd [2011] EWHC 1669 (Pat) at [114].
294 Flannery v Halifax Estate Agencies Ltd (t/a Colleys Professional Services) [2000] 1 W.L.R 377 CA; [2000] C.P. Rep. 18; See also Smith v 

Southampton University Hospital NHS Trust [2007] EWCA Civ 387; (2007) 96 B.M.L.R. 79 where in a clinical negligence action the Court of Appeal 
found that it was not sufficient for the trial judge to have found, in effect, that one expert was highly reputable and that his views were representative 
of a responsible body of medical opinion. The duty of the court was not to simply say which view it prefers, it had to explain why it prefers one to the 
other: [44].

295 Eckersley v Binnie (1988) 18 Con. L.R. 1 CA; [1955-95] P.N.L.R. 348. 
296 English v Emery Reimbold & Strick Ltd [2002] EWCA Civ 605; [2002] 1 W.L.R. 2409. 
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simply provide an explanation as to why he has accepted the evidence of one expert and rejected that 
of another. It may be that the evidence of one or other accorded more satisfactorily with facts found 
by the judge. It may be that the explanation of one was more inherently credible than that of the other. 
It may simply be that one was better qualified, or manifestly more objective, than the other. Whatever 
the explanation may be, it should be apparent from the judgment.”297 

Where there is a dispute between experts on technical, scientific or medical matters, the court must 
prefer one expert to the other and cannot substitute its own opinion in preference to those qualified in the 
area of specialism.298 Where the issue is a jury question, as will often arise in quantum disputes, however, 
it is permissible for the judge to adopt a position in between opposing experts.299 

The courts now have the power to direct that expert evidence is given concurrently in a practice known 
as hot-tubbing. The process is governed by PD35 by which the parties might be required to prepare 
agendas,300 and the experts can be sworn in together and give evidence issue by issue,301 commenting upon 
what each says as they proceed. Questioning might be initiated by the judge302 but the parties representatives 
will also be provided opportunity to put questions.303 Once this process is concluded, the judge may 
summarise the evidence given and invite the experts to confirm or correct that summary.304 It is thought 
that the benefits of this approach include a less adversarial atmosphere with evidence being offered in a 
more nuanced and qualified fashion as experts will be mindful of the prospect that an omission or 
overstatement will be immediately identified by their counterpart.305 If, however, the experts are not familiar 
to one another, or it is being suggested that one expert might be acting in bad faith, or they do not respect 
one another’s expertise, this approach is less likely to be fruitful.306 There are also concerns that it might 
impede the ability of a party to test the expert’s evidence by blunting the impact that skilled 
cross-examination can have.307 

Questions that invite experts to state if a witness is unreliable are impermissible308 as matters of credibility 
are for the court. It is, however, acceptable for an expert to offer a view as to whether one scenario is more 
probable than another, provided they have the relevant expertise to be in a position to offer an opinion on 
the matter.309 Experts have no obligation to those instructing them to maintain a position expressed in a 
report when cross examined a trial.310 This would, of course, run contrary to the expert’s overriding duty 
to the court. 
Inevitably, on occasion, the situation will arise where an expert wishes to retire or is unable to continue 

in the role due to ill health. When this occurs, it is important for it to be raised as soon as possible with 
the instructing party so that they can alert the opponent. Permission to change experts will generally be 
granted but in some circumstances, for instance where there has been delay and granting the application 
would jeopardise the trial date, it may be refused.311 

Experts should, at all times, be mindful of the role to assist the court on matters within their expertise, 
and to remain objective. This means offering balanced views. If experts offer partisan views, and are 

297 English [2002] 1 W.L.R. 2409 at [20].
298 McLean v Weir, Goff and Royal Inland Hospital [1977] 5 W.W.R. 609. 
299 Capita Alternative Fund Services (Guernsey Ltd) (formerly Royal & Sun Alliance Trust (Channel Islands Ltd) v Drivers Jonas (A Firm) [2012] 

EWCA Civ 1417; [2013] 1 E.G.L.R. 119. 
300 PD35 para.11.3.
301 PD35 para.11.3.
302 PD35 para.11.4(1).
303 PD35 para.11.4(2).
304 PD35 para.11.4(3).
305 Phipson on Evidence, 20th edn (2023), [33]–[54].
306 Hodgkinson and James, Expert Evidence, Law & Practice, 5th edn (2020), [8-009].
307 C. Hollander KC, Documentary Evidence, 14th edn (London: Sweet and Maxwell, 2021), [31]–[33].
308 Radia [2022] EWHC 145 (QB) at [61(ii)].
309 Guidance for the Instruction of Experts in Civil Claims (Civil Justice Council, 2014), [58].
310 Radia [2022] EWHC 145 (QB) at [75].
311 Clarke v Barclays Bank Plc [2014] EWHC 505 (Ch) at [22]–[31]; [2014] 3 Costs L.R. 440. 
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selective in the material they rely upon using only evidence that supports the case of those instructing 
them, this will call into question the reliability of the entirety of their opinion. If the court considers that 
the expert sees it as their role to advance the case of those instructing him, “any answer [given] has to be 
viewed with caution”.312 

Sanctions 
Since the decision of the Supreme Court in Jones v Kaney,313 expert witnesses have lost their immunity 
from suit other than in claims for defamation. Consequently, experts can be liable to those instructing 
them in tort and contract in respect of the evidence they give. Whilst experts therefore owe a duty of care 
to those for whom they provide evidence, that duty does not extend to protecting them from the risk of 
an adverse credibility finding or a finding of dishonesty.314 

As noted above, experts who disregard the duties imposed upon them may find that permission to rely 
upon their evidence is not granted at all,315 or where previously granted it is subsequently revoked,316 even 
at trial.317 If they disregard court directions, including those concerning the date for service of their reports, 
the same outcome may follow, even if that has the effect that the party in question loses the action.318 This 
could result in an action for damages against the expert. 
Short of revoking permission to rely upon the evidence, where an expert has acted in flagrant disregard 

of his duties to the court, an order for costs may be made against them personally.319 

One other option available to the court is to require the losing litigant to pay relevant costs on the 
indemnity basis if their expert’s conduct is outside the norm, and they have failed to address their 
responsibilities or conduct themselves in accordance with the duties imposed upon them.320 

In appropriate cases including instances of bias321 or where the conduct of the expert raises questions 
regarding their fitness to practice, referral to a professional disciplinary body might be made by the court.322 

Dishonest conduct may result in a professional referral and a report to the Director of Public Prosecutions.323 

Whilst each case would be assessed on its individual merits, an expert held in contempt for making a false 
statement in a document verified by a statement of truth is likely to face a custodial sentence.324 

Experts who cross the line into unacceptable conduct at the very least risk appearing in a judgment in 
which they are heavily criticised, and face with that the reputational harm that follows. 

312 Muyepa [2022] EWHC 2648 (KB) at [316]; Also Rowbottom v Howard (Deceased) [2023] EWHC 931 (KB) at [70].
313 Jones v Kaney [2011] UKSC 13; [2011] 2 A.C. 398. 
314 Radia [2022] EWHC 145 (QB) at [58]–[63] per Lambert J. It was also held that the failure of the expert to identify certain entries in the instructing 

parties’ medical records did not breach the duty to act with reasonable skill and care where the records were voluminous, provided late in the day, in 
a disorganised fashion, and where those entries would not have made a significant difference to the opinion provided: [72].

315 Kennedy v Cordia (Services)LLP [2016] UKSC 6 at [51].
316 Andrews [2022] EWHC 479 (QB).
317 Dana UK [2021] EWHC 1413 (TCC).
318 Stevens v Gullis [2001] 1 All E.R. 527 CA; [2001] C.P. Rep. 3; Dana UK [2021] EWHC 1413 (TCC) at [64].
319 Phillips v Symes (A Bankrupt) (Expert Witnesses: Costs) [2004] EWHC 2330 (Ch); [2005] 1 W.L.R. 2043; in Thimmaya v Lancashire NHS 

Foundation Trust (2020) 175 B.M.L.R. 226; [2020] P.N.L.R 12, an order for costs was imposed upon a consultant spinal surgeon after he admitted he 
was unwell due to a psychiatric illness, the effect of which was to cause him cognitive problems that interfered with his ability to apply the relevant 
legal test. The fact his failure to take sick leave wasted court time and led to significant costs for the NHS was also a factor. In Robinson v Liverpool 
University Hospitals NHS Trust [2023] EWHC 21 (KB); [2023] Costs L.R. 519, an order for costs against a dental expert was set aside with Sweeting 
J finding that this was not an exceptional instance that met the high threshold for the making of such an order. 

320 Guidance for the Instruction of Experts in Civil Claims (Civil Justice Council, 2014), [91]; Williams v Jervis [2009] EWHC 1837 (QB); Balmoral 
Group Ltd v Borealis (UK) Ltd (Indemnity Costs) [2006] EWHC 2531 (Comm); Bank of Ireland v Watts Group Plc [2017] EWHC 2472 (TCC); [2017] 
B.L.R. 626. 

321 Pearce v Ove Arup Partnership Ltd (Copying) (2002) 25(2) I.P.D. 25011; [2002] E.C.D.R. CN2. 
322 Meadow v General Medical Council [2006] EWCA Civ 1390; [2007] Q.B. 462 CA; Guidance for the Instruction of Experts in Civil Claims 

(Civil Justice Council, 2014), [90].
323 Hussein v William Hill Group [2004] EWHC 208 (QB) at [32]–[34].
324 Liverpool Victoria Insurance Co Ltd v Khan [2019] EWCA Civ 392; [2019] 1 W.L.R 3833 at [59]; Guidance for the Instruction of Experts in 

Civil Claims (Civil Justice Council, 2014), [92]. 

P
R
O
C
E
D
U
R
E

 

The Role of Expert Witnesses 253 

[2024] J.P.I.L., Issue 3 © 2024 Thomson Reuters and Contributors 



The court may also limit the expert’s fees and the expenses that can be recovered from the opposing 
party.325 

Experts have a duty to act with reasonable skill and care326 and instructing parties should carefully 
consider setting out what is expected of experts in the letter of instruction so that they have recourse in 
the event of a failure to meet expected standards. Reference to timeframes and court directions is 
recommended. 
All the above provides an effective range of tools that together work to ensure the independence of 

experts and the quality of their evidence. Perhaps the most effective incentive, however, is the principle 
that legal representatives have the first duty of ensuring experts are aware of and adhere to their 
responsibilities. Where experts fall short not only is their evidence, and therefore the client’s prospects, 
undermined, but it also calls into question the diligence of the legal team. 

Reforms 
The recent case of Griffiths327 revealed that in order to identify a procedural requirement for an expert’s 
opinion to be supported by reasons, it is necessary to delve into the Guidance where the point is raised in 
passing in a section the purpose of which is to make it explicit that a summary of conclusions is 
mandatory.328 It is suggested that this is unsatisfactory. The author’s first proposed reform, therefore, is 
that a requirement that an opinion is supported by reasons should be listed in the Practice Direction where 
the form and content of expert reports is set out. 
When Lord Woolf produced his interim report regarding the civil justice system,329 he floated the idea 

of single experts being appointed by the courts without reference to the parties. By the time of the final 
report, that plan was abandoned in favour of the current regime which is considered by commentators to 
have improved the independence of experts generally. Concerns in this respect do persist, but it is suggested 
that nothing nearly as radical as Lord Woolf’s initial suggestion is justified. Instead, the second proposed 
reform, designed to enhance the status of the report as a formal legal document providing advice to the 
court, would be to introduce report templates, with standard declarations and bearing the action heading. 
Linked to this the third proposal is to make membership of the Academy of Experts or the Expert 

Witness Institute a precursor to permission being granted to rely upon an expert, unless the court agrees 
to waive the requirement, or the expert is able to demonstrate that they are progressing along the pathway 
to membership. The expectation would be that this requirement would be waived where the expert was 
able to demonstrate understanding of their duty to the court and awareness of the regime requirements. 
This might serve to drive experts to secure appropriate memberships and consideration might then be 
given to improving continuing professional development obligations. 
The final proposal concerns joint statements. The recent line of cases referred to above330 indicates a 

degree of, at best, confusion about what is expected of lawyers and experts during the joint statement 
discussions. To meet this, it is suggested the current recommendation in the Guidance331 and the King’s 
Bench Guide332 is insufficient. Instead, a mandatory declaration for joint statements set out in the Practice 
Direction is desirable.333 This could be accompanied by a rule change stipulating that any communication 

325 Civil Procedure Rules 1998 (SI 1998/3132) r.35.4(4).
326 Supply of Goods and Services Act 1982 s.13; Hedley Byrne & Co Ltd v Heller & Partners Ltd [1964] A.C. 465; [1963] 3 W.L.R. 101. 
327 Griffiths v TUI UK Ltd [2023] UKSC 48; [2023] 3 W.L.R. 1204. 
328 Guidance for the Instruction of Experts in Civil Claims (Civil Justice Council, 2014), [62].
329 Interim Report to the Lord Chancellor on the civil justice system of England and Wales (the Woolf Report) (June 1995), Ch.23. 
330 Dana UK Axle Ltd v Freudenberg FST GmbH [2021] EWHC 1413 (TCC); [2021] B.L.R. 500; Andrews v Kronospan Ltd [2022] EWHC 479 

(QB); 201 Con. L.R. 1; BDW Trading Ltd v Integral Geotechnique (Wales) Ltd [2018] EWHC 1915 (TCC); [2019] T.C.L.R. 1; Glover v Fluid Structural 
Engineers and Technical Designers Ltd [2024] EWHC 1257 (TCC).

331 Guidance for the Instruction of Experts in Civil Claims (Civil Justice Council, 2014), [80].
332 King’s Bench Guide 2024 (Courts and Tribunals Judiciary, March 2024), para.10.48.
333 The Academy of Experts recommends joint statements bear the following declaration: “(a) We the undersigned Experts individually here re-state 

the Expert’s Declaration contained in our respective reports that we understand our overriding duties are to the court and not to the party appointing 
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between the instructing party and the expert about the joint statement during the period of the joint 
discussion, and addressing the joint discussion, is not covered by privilege unless the court orders otherwise. 

Tactics 
Every step in litigation involves the transmission of signals to an opponent whether intentional or not. 
The service of an expert opinion that demonstrates little respect for the relevant duties imposed, signals 
that your case is not ready for trial. That means that you are left only with the option of exploring settlement. 
If your opponent appreciates that, and the safest course is to assume that they will, the risk is that they 
can force unfavourable terms upon your client, knowing that the alternative of proceeding to trial is likely 
to result in your expert’s opinion being attacked. 
No client’s best interests are therefore served by being left to rely upon the evidence of an expert whose 

opinion demonstrates that they do not understand the duties under which they are expected to operate. 
Moreover, since the first responsibility of ensuring that experts understand their duties falls to the lawyer 
instructing them,334 any deficiency in this regard reflects adversely upon the instructing legal team. It is 
essential therefore that lawyers have a detailed knowledge of the duties of experts. 
The most valuable expert opinion is thus one most likely to win the favour of the court. This means, as 

a basic requirement, that it must comply with Pt 35, the Practice Direction and the Guidance. The cases 
above also show that where the relevant duties are transgressed to the degree that the expert’s status as 
an independent witness are called into doubt permission to rely upon the opinion will be revoked, even if 
the consequences are severe.335 

The use of Pt 35 questions requires careful consideration. If your opponent’s opinion is in poor shape, 
think carefully before putting questions that may simply provide opportunity to correct any deficiencies. 
In many circumstances, it may be best left alone until trial when the defects can be exposed at a time when 
the expert has the eyes of a full court room bearing down upon them. If, however, there is going to be a 
suggestion of improper conduct,336 or the expert has failed to address relevant scenarios or consider material 
documents, then the submission of questions might be necessary for the case to be ready for trial or, 
perhaps more appropriately, to secure a concession useful as one enters settlement negotiations. 
At the joint statement stage, the preparation of agendas in consultation with counsel and the experts 

will be desirable in any case of complexity. Communication with experts during joint discussion phase 
should be avoided. If this comes to light and permission to rely upon an expert is revoked, leaving a party 
to go to trial without the ability to call expert evidence, this could leave the legal team exposed to the risk 
of an action in negligence. If something trivial is raised by the expert such as a missing document, provide 
it but let the opponent know what has been done. If you have concerns that your opponent has breached 
the rule against interference raise it with them perhaps considering the approach taken by the defendant’s 
lawyers in Glover337 as a guide. 
At trial, the expert should aim to assist the court by providing well informed impartial expert opinion. 

The process of evaluating expert evidence was described by Stuart-Smith LJ as follows: 

“In reaching my decision a number of processes have to be undertaken. The mere expression of 
opinion or belief by a witness, however eminent, that the vaccine can or cannot cause brain damage, 
does not suffice. The Court has to evaluate the witness and the soundness of his opinion. Most 

us, and that we have complied with them and will continue to do so. (b) We further confirm that we have neither jointly nor individually been instructed 
to, nor has it been suggested that we should avoid or otherwise refrain from reaching agreement on any matter within our competence.” The Academy 
of Experts: Form & Content of Joint Statements Guidance for Experts 4 November 2021, [19].

334 Kennedy v Cordia (Services) LLP [2016] UKSC 6 at [57]; Imperial Chemical Industries Ltd v Merit Merrell Technology Ltd (No.2 Quantum) 
[2018] EWHC 1577 (TCC) at [237]; [2018] T.C.L.R. 6. 

335 Andrews [2022] EWHC 479 (QB); Dana UK [2021] EWHC 1413 (TCC).
336 Rowley [2014] EWHC 1995 (Ch); Aldrees [2019] EWHC 574 (TCC).
337 Glover v Fluid Structural Engineers and Technical Designers Ltd [2024] EWHC 1257 (TCC). 
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importantly this involves an examination of the reasons given for his opinion and the extent to which 
they are supported by the evidence. The Judge also has to decide what weight to attach to a witness’s 
opinion by examining the internal consistency and logic of his evidence; the care with which he has 
considered the subject and presented his evidence; his precision and accuracy of thought as 
demonstrated by his answers; how he responds to searching and informed cross-examination and in 
particular the extent to which a witness faces up to and accepts the logic of a proposition put in 
cross-examination or is prepared to concede points that are seen to be correct; the extent to which a 
witness has conceived an opinion and is reluctant to re-examine it in the light of later evidence, or 
demonstrates a flexibility of mind which may involve changing or modifying opinions previously 
held; whether or not a witness is biased or lacks independence.”338 

Expert witnesses who bear this at the forefront of their minds when giving evidence are unlikely to 
have their status as impartial experts called into question. 

338 Loveday v Renton (No.1) [1989] 1 Med. L.R. 117. 
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